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lustrate other evidence, physical or testimonial. The object should 
be marked as an exhibit, offered into evidence, and, if received by 
the judge, Shown to the trier of fact if appropriate.’ Courts are 
split over whether demonstrative evidence should be sent to the 
jury room for deliberations; while the majority rule seems to 
preclude demonstrative evidence from going to the jury because 
it is “not evidence,” the matter is best left to the trial judge’s 
discretion with input by counsel.’ The starting point may be to 
withhold it from the jury while recognizing that there may be in- 
stances where the jury will benefit from the demonstrative aid 
during deliberations, just as it did during the trial’s evidentiary 
hase. . 
P The range of demonstrative proof is boundless, Its use is firmly 
entrenched in modern trial practice and courts have been recep- 
tive toward admitting it, given the capacity of these objects to 
clarify testimonial tangles.° Since this evidence is, however, 
specifically manufactured prior to trial for purposes of persuad- 
ing the trier of fact, it poses unique problems of admissibility. 
Trial courts should scrutinize this proof under Wis. Stats. 
§ 904.03 and Wis. Stats. § 906,11. Considering that the probative 
value of demonstrative evidence is a product solely of its capacity 
to clarify other evidence, the trial judge should weigh the proba- 
tive value against any tendency to mislead the trier of fact, distort 
testimony, or waste court time. Wis. Stats, .§ 906.11, which 
governs the court’s power to control the mode of proof, gives the 
judge additional power to oversee the use of demonstrative proof 
because it is used solely to supplement testimony or other 
evidence." 


$ 401.3 Objects and instrumentalities of the crime or 
wrong; exhibiting injuries 
One kind of real proof commonly introduced at trial is an object 
or instrumentality connected with the crime or wrong (not a 


sory Committee intended that “il- 
lustrative objects” be held to the stan- 
dard of relevancy under Fed. R. Evid, 
401 and the Fed. R. Evid. 403 balanc- 
ing test); but see 1 Weinstein’s Evidence 
1 105[03] at 105-20 (1985) (demonstra- 
tive evidence is not evidence in and of 
itself, but only an aid in understand- 
ing the evidence). 
i "Wright and Miller et al., Federal 
Tactice and Procedure, Evidence 
$ 5174 (2d ed,), This procedure helps 
ensure a more complete record for ap- 
Pellate purposes. 


*But see Wright and Miller et al., 


Federal Practice and Procedure, 
Evidence § 5172.7 (2d ed.) (noting the 
cases are split but that the “better 
rule” does not permit “the lawyer's 
argument to go out with the jury”) 
(note omitted). aay vce valley 


"Wright and Miller et al,, Federal 
Practice, and Procedure, Evidence 
§ 5174 (2d ed.), ANO ra beau 
-o VSee §§ 408.1, 611.1. Wright and 
Miller et al., Federal Practice and 
Procedure, Evidence $ 5174 (2d ed.) 
(Fed, R, Evid.:611 gives trial judges 
“ample power to limit the use of il- 
lustrative objects”). 1o70 0 7 nnn 
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ing agreement. bod ‘ 
as direct evidence of the anen ate is the authentica 


[Section 401.3] 


‘See § 401.2 (discussing “real 
proof’ generally), 


*See § 401.1. 


?See Bailey v, State, 65 Wis. 2d 
331, 351, 222 N.W.2d 871, 881-82 
(1974) (introduction of a part of a 
blood-stained mattress was relevant 
circumstantially to show victim was 
sexually assaulted by defendant); State 
y, Scheidell, 227 Wis, 2d 285, J] 26, 595 
N.W.2d 661 (1999) (no abuse of discre» 
tion where trial court excluded a “hand 
print” offered by the defendant for 
purposes of showing that it did not 
match a partial latent print taken at 
the crime scene; in essence, the defen- 
dant failed to show that his “demon- 
strative” hand print was made under 
circumstances similar to the latent 
print); State v, Hamm, 146 Wis, 2d 
130, 430 N.W.2d 584, 598 (Ct, App. 
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dards of admissibility (a reasonable jury could find that 
lege, what it is claimed to be); yet Wis. Stats. §§ 904.03 


and 906.11 empower trial judges to weigh other considerations 


a ainst 


disrupt 

cially in pr 
Consideration 
photographs, | ‘ 
convenient substitute. 


the object’s probative value. For instance, 
of the courthouse it may be difficult or unduly 
1 object into the courtroom, espe- 
ases involving large machines. 


given the 


use of digital technology, 
a cost-effective, 


or revo 

the display should be allowed where it is relev 

to prove injury.’ Wis. Stats. § 904.03 g 

authority to control such proof, yet that b 

exclusion of the proof only where the probative value 

dence is substantially outweighed by inappropriate emotional ap- 
peals or unfair prejudice. The display of a wound or injury is the 
best possible means of proving it and should ordinarily be 
permitted." The potentially grotesque nature of the injury is part 
of the reality that must be established as 4 historical fact. De- 


spite the modern trial’s penchant 
an important, if under-stated, rol 


for “rationality,” emotion plays 


e in many proceedings. 


Demonstrations are also permitted, as where an injured person 
performs actions with the injured body part, or a physician 


manipulates it before the trier of fact. 


to trial; “In this case it was within the 
discretion of the court to overrule the 
objection to admission and to leave to 
the jury the evaluation of the evidence. 
The able counsel for the defendant 
enjoyed the full right of cross- 
examination in respect to the careless 
handling of the dress and as the trial 
court said, ‘fully-exploited’ his position 
in respect to the weight of this piece of 
evidence in his argument to the jury.”). 
‘See generally § 403.1. But see 
Keplin v. Hardware Mut. Cas. Co., 24 
Wis. 2d 319, 330, 129 N. W.2d 321 (1964) 
(error, but harmless where trial court 
refused to admit the actual automobile 
involved in the collision; the court 
recognized that this holding creates 
teed problems for the courts). 
ince the latter case antedates the 
adoption of Wis. Stats. § 904.03, its 
precedential value is dubious. Under 


Such demonstrations are 


modern rules there would have been 
no “error” whatsoever, provided the 
trial judge properly exercised her dis- 
cretion. 


®k.g., Tatreau v. Buecher, 256 
Wis. 252, 40 N.W.2d 509 (1949) (allow- 
ing dog bite victim to display injuries). 

See also Wright and Miller et 
al., Federal Practice and Procedure, 
Evidence § 5175.1 (2d ed.) (discussing 
exhibitions). 


*Bellart v. Martell, 28 Wis. 2d 
686, 693, 187 N,W.2d 729, 732 (1965) 
(plaintiff allowed to display stump of 
amputated limb for two to five minutes 
while demonstrating use of prosthesis; 
exposure of body part lies in sound 
discretion of the court). 


See McCormick on Hvidence 
§ 217 (7th ed.) i i 


119 


WiscoNsIN EVIDENCE 


§ 401.3 a 
ing) exten 

ermitted for purposes of showing yoo a : 

© ern that the witness ma aiy hibitior 

apa o igh o trier of fact d 


impai e difficulty 
impairment “bie emotional respone y methods of proof. TI 
justify the automatic prea oi not to admissibility 
oopen ee ea has to limit and control s 
ouj e trial judge at iy UIN 
a bas Clee Wis. Stats. $$ ees and ae ts ee 
The exhibition of injuries and woun i A 
should not be confuse with a demonstra ion ign of CA 
certain aspects of her testimony. A une | 0. 
the physical acting out by the witness 0 wW 2 


to put into words.” ' NEN? 
‘ e e f Cay 
$ 401.4 Photographs, movies, videos, and silent 
witnesses” MA ge or 
Pictures can be used as proof under two different the 
First, photos are sometimes offered as demonstrative eviden 
which the picture serves as a graphic depiction of the’ witr 
verbal descriptions. This is the so-called “pictorial testimon; 
ory” in which the prime concern is whether the picture 
and accurately” reflects some aspect of the witness's test 
Second, the “silent witness theory” permits the use 
photograph as substantive evidence that is independent o À 
witness’s testimony. It is most often used where there are no wit 
nesses who can confirm the photo’s contents.’ gii 
Photographs are most commonly used to illustrate 
: ‘ illustrate 
ey S Sees (the “pictorial testimon Se 
co as the discretion to admit the photog | 
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in Wis. Stats. § 904.03.° 7 alid 7 
Where the photograph is offered only for illustrative purposes, 
the foundation for authentication (and hence relevancy) is satis- 
fied by any evidence that the photograph “fairly and accurately” 
depicts whatever it is offered to prove. The photographer need 
not testify. Nor is it necessary to prove up the technical details of 
the photographic process, whether the image is produced from 
film or digital technology.* Typically, the foundation is established 
by a witness with personal knowledge of the events depicted in 
the photograph. After marking the photograph as an exhibit, the 
roponent need only, show it to the witness and ask whether the 
photograph is a fair and accurate representation of whatever it 1s 
being used to prove, Although digital camera technology permits 
one to modify and even distort a picture with minimal difficulty, 
thus far the courts have not demanded any additional foundation 
for authenticating digital photographs. Yet some’ cases have 
recognized the peculiar problems digital imaging presents and 
require that it meet the standards governing expert testimony.* 
In short, an issue about whether a digital photo was altered usu- 


Sage v. State, 87 Wis. 2d 783, 

788, 275 N.W.2d 705, 708 (1979) (dis- 
cussing the admissibility of photo- 
graphs in light of Wis. Stats. §§ 904.02 
and 904.08, the court stated: “The 
legal principles governing admission 
of photographs in evidence were well 
established in this state’s common law 
before the adoption of the Rules of Ev- 
idence. This court has viewed the ap- 
plication of these principles as es- 
sentially unchanged following the 
adoption of the Rules. The admission 
of photographs in evidence is a matter 
within the trial court’s discretion. 
Photographs should be admitted if 
they will help the jury gain a better 
understanding of the material facts; 
they should be excluded if they are not 
substantially necessary’ to show ma- 
terial facts and will tend to create 
Sympathy or indignation or direct the 
jury's attention to improper consider- 
ations.”) (citations omitted); State vy, 
Linton, 2010 WI App 129, 7 28, 329 
Wis, 2d 687,791 N.W.2d 222 (Ct, App. 
2010) (no abuse of discretion in admit- 
ting autopsy photos in a homicide case, 
Where the jury had to determine if a 
bolt cutter was used as a dangerous 
Weapon for purposes of a penalty en- 
ancer; since the photos were part o 
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the record, the appellate court could 
examine them for, itself), ; 
4See Simpson v: State, 83 Wis. 2d 
494, 504, 266 N.W.2d 270, 274 (1978), 
See also McCormick on Evidence § 215 
(7th ed, ) i ; ob igh 
_. Wisconsin at one time had a 
statute that required sundry technical 
details about the photographic process 
to appear on the back of the print. See 
Wis. Stats. § 270.202, repealed in 
1976. . 


1 } A ENAN 
"See Almond v, State, 274; Ga. 
348, 553 S.E.2d 803, 805 (2001) (where 
the proponent: “properly authenti- 
cated” the photos as “fair and truthful 
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do with the exhibit.” 


In addition to illustrating verbal testimony, photograph 


malpractice case where plaintiff intro- 
duced a “super-magnified computer 
image” of a cancerous mass in a fail- 
ure to diagnose claim: “In our view, the 
use of a computer-generated exhibit 
requires a more detailed foundation 
than that for just photographs or 
photo enlargements. The latter ‘must 
be proved to be faithful representation 
of the subject at the time in question. 
Fundamentally, photographs are 
deemed to be pictorial communications 
of a qualified witness.’ State v. Smith 
27 N.J. 433, 448, 142 A.2d 890, 899 
(1958). However, considering the reli- 
ability problems arising from 
computer-generated exhibits and the 
processes by which they are created 

see State v. Swinton, 268 Conn. 781, 
847 A.2d 921, 941-43 (2004), there 
must be ‘testimony by a person with 
some degree of computer expertise 

who has sufficient knowledge to st 
examined and cross-examined abou 
the functioning of the computer, Ameri 
can Oil Co. v. Valenti, 179 Conn, 349. 
426 'A.2d 305, 310, 28 U.C.C. Rep 
Serv. 118 (1979). Mere visual inspe. 
tion, as was d Paper 
on, s done here by Dr. Berg. ; 
simply not enough to ensure th, Blas 
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by testimony describing 
oduced and 
foundation is 


testimony: 


Similar considerations apply to 
If a witness testifies based on personal knowl- 


edge that the recording is a fair and accurate representation of 
what is depicted, it is admissible subject to Wis. Stats. § 904.03 
Testimony about the technical details of the pro- 
sence of testimony by a witness - 
with personal knowledge that the video or movie fairly and ac- » 
curately depicts the events shown (as often happens with video 
cameras). Where the video also contains voice 
application of the hearsay rule will have to be 


traditional videos. 


considerations. 


cess is necessary only in the ab 


surveillance 
recordings, 
considered. 


Special problems arise with respect to posed or staged images, 
regardless of how they were recorded.” These exhibits are rele- 
vant only to the extent that they clarify or illustrate other 


the objection that it was too remote in 
time and not an “exact reproduction” 
of the accident scene; upholding the 
admission of the photo, the court said: 
“the photograph was not intro- 
duced nor represented as showing the 
condition of the entranceway at the 
time of the accident. It was introduced 
only to picture the nature of entrance 
and to permit plaintiff to locate on the 
photograph where on the entrance 
platform the accident had occurred.”). 


z "The leading cases are U.S. v. 
: tearns, 550 F.2d 1167, 1 Fed, R, Evid. 
ity 685 (9th Cir. 1977) and Bergner 
$ tate, 397 N.E.2d 1012 (Ind, Ct, 
Pp. 1979), See also McNeal, Silent 
Tee Evidence in Relation to 
ANYA Evidence Foundation, 37 
fa a L. Rey, 219 (1984), Stearns is a 
wh UO case, the aftermath of 
Wa is related in Vincent Bugliosi, 
the Sea Will Tell (New York: 


ed as substantive evidence under the so-called “silent- 
S lent witness the photograph itself is the 
roof independent of any other testimony; that is, the 
source depicts details not within the personal knowledge of any 
8 Common examples are today’s upiquitous surveillance 

Because the image itself serves 
of evidence, it must be authenticated 
the process by which the image was 
establishing the reliability of the process. The 
therefore necessarily more technically demanding 


than that required where the photograph is used only to illustrate 
9 ; 


gs and X-rays of injuries. 
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digital recordings, movies, and 


Norton, 1991). yeh ip AE i 
-See § 9015.9 (authenticating a 
“process or system”). See especially 
ee on Evidence § 215 (6th 

State v. Peterson, 222 Wis. 2d 
449, 588 N.W.2d 84, 87 (Ct. App. 1998) 
(foundation for videos is the same as 
that governing still photos) (quoting 


the treatise). See also Wright an 


Miller et al., Federal Practi 
Procedure, Evidence §§ 5172.5, 
(2d ed.) (discussing recor 
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to the extent that the pre 
the event (an + 
reenactment itself). , 


govèrne by! the rules controlling the' 


use of videotape depositions. Gieseke 
v. State Dept. of Transp., DY: Pt 
Highways, 145 Wis. 2d 206, 426 N.W.2 


79, 82 (Ct. App. 1988) (condemnation is 


action in which plaintiff offered video- 


tape of tractor being driven on the : 


farm for purposes of showing that the 
farm was less safe after a highway had 
been put through). do 

See McCormick on Evidence 
§ 216 (7th ed.) (on video, film, and 
sound recordings); raii oio e8 i 
Hadrian y. Milwaukee Elec. Ry. 
& Transport Co., 241 Wis. 122, 130, 1 
N.W.2d 755, 758 (1942), modified on 
reh’g on other grounds, 241 Wis. 122, 
5 N.W.2d 765 (1942); Brookhouse v. 


State Farm Mut. Auto. Ins. Co.,.130 . 


Wis. 2d 166, 172, 387 N.W.2d 82, 85 
(Ct. App. 1986). 

14See § 401.6. See also Ellsworth 
y. Schelbrock, 229 Wis. 2d 542, 600 
N.W.2d 247, 256-57 (Ct. App, 1999), 
affd, 2000 WI 63, 235 Wis. 2d 678, 611 
N.W.2d 764 (2000) (videotape of crash 
test results were properly admitted; 
although there were “vast dissimilari- 
ties” between the test model and the 
vehicle involved in this case, there was 
no abuse of discretion because the 
central issue involved the placement 
of the gas tank, the court permitted 
only one viewing of an edited version 
of the tape, and the opponent cross- 
examined witnesses about the dis- 
similarities); State y, Peterson, 222 
Wis, 2d 449, 588 N.W.2d 84, 87 (Gt. 
App. 1998) (citing the treatise) (in a 
prosecution for homicide by intoxicated 
use of a motor boat, the trial judge er. 
roneously excluded a videotaped reen 
actment of the fatal accident; in ox. 
cluding the video, the trial jud u 
improperly relied “on his own la 
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Even where the photograph 


otherwise relevant, it may be ex 


substantially outweighe 


tional appeals under Wis. Stats, $99 Cani ipni maemo 
hotog tapun RASTER sad ses at be kept in mind that 

‘ain fact patterns are inherently gruesome. Artificial barriers 
Si Sean the trier of fact and the reality of the event are as 
potentially disruptive of the truth-determining process as pe 
appeals to emotions and sympathy. In short, the graphic epic- 
tion of injuries in the photographs must be judged in the context 
arge or claim and the other evi- 
dence that has been introduced.” It is clear that such pictures 
are not inadmissible simply because they are gory or grotesque. 
Rather, the question is whether the photograph is being used 


frequently pose this problem, ye 


of the nature of the particular ch 


simply to inflame the jury and play upon its emotions and 
sympathy. It is the proponent’s responsibility to articulate the le- 
gitimate proposition the photograph is offered to demonstrate. It 
is against this probative value that the court should weigh the 
Wis. Stats. § 904.03 considerations." : : 

The trial court has considerable discretion in controlling the 


15See Simpson v. State, 83 Wis. 2d 
494, 507, 266 N.W.2d 270, 275-76 
(1978) (photos of shooting victim prop- 
erly admitted: “In fact the testimony 
describing the wounds was much more 
gruesome than the photographs and 
their introduction may have lessened 
the impact of that testimony”); 
Ellsworth v, Schelbrock, 229 Wis. 2d 
542, 600 N.W.2d 247, 254 (Ct. App. 
1999), affd, 2000 WI 63, 235 Wis. 2d 
678, 611 N.W.2d 764 (2000) (graphic 
photos of the plaintiffs burns were 
properly admitted because they as- 
sisted the jury in understanding the 
plaintiffs injuries and the treatment 
required for recovery; the record also 
disclosed that the judge balanced the 
probative value against the risk of 
unfair prejudice); State y, Lindvig, 205 
Wis, 2d 100, 555 N.W.2d 197, 200 (Ct, 
App, 1996) (no abuse of discretion in 
admitting photograph showing an ar: 
row protruding through the victim’s 
leg; the photo was offered to prove that 
the victim suffered bodily harm, not to 
inflame and prejudice the jury”). 
_. In civil cases, photographs of an 
injured party offered to show damages 


is properly authenticated and 
cluded if its probative value is 
d by unfair prejudice or improper emo- 


 § 401.4 


§ 904,03. “Gruesome” or gory 


should be analyzed under the ratio- 
nale applicable to the in-court exhibi- 
tion of injuries. See § 401.3. 


Sage ý. State, 87 Wis. 2d 783, 
275 N.W.2d 705 (1979) (photos show- 
ing mortal wounds suffered by murder 
victim were properly admitted because 
they showed the multiplicity of inju- 
ries, from which the jury could have 
inferred that defendant struck the 
victim repeatedly; several color photos 
were properly admitted because they 
better depicted the bruising than did 
the black and white prints); Moes v. 
State, 91 Wis. 2d 756, 771, 284 N.W.2d 
66, 73 (1979) (photo of murder victim 
properly admitted to show position of 
victim relative to a house and garage; 
court characterized the photos as not 
“gruesome or inflammatory” because 
the wounds were not “readily visible”); 
Simpson v. State, 83 Wis, 2d 494, 506, 
266 N.W.2d 270, 275 (1978) (photos of 
shooting victim taken shortly after the 
assault were admissible to show the 
absence of powder burns which in turn 
tended to refute defendant’s version ¢ 
the events); Hayzes v, State, 64 Wi 
2d 189, 198, 218 N,W.2d 717, 722 (1974) 
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xt e injuries bore upon the degree of State v. Thompso 
pomade and contradicted parts of 821, 419 N.W.2d 564, 571 ( 
endant’s version of the events); 1987) (“Whether the ohori 
ee ay State, 29 Wis. 2d 20, 138 displayed to the jury i 
WAN 2 (1965) (photo showing scis- with the trial judge.”). 
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stand what the witness said in court. In other cases, however, 
the images may conflict with; or contradict, a witness’s testimony. 
This is particularly true of today’s nearly ubiquitous surveillance 
cameras. When testimony conflicts with properly authenticated 
surveillance images, the problem is usually one of weight and its 
resolution is left to the trier of fact and arguments of counsel.” 
Yet there may be instances when the images trump the testimony. 


g 401.5 Maps, models, charts or diagrams 
The trial court has the discretion to permit a witness, lay or 
expert, to refer to maps, charts, models, or other objects while 
testifying. The test of relevancy is quite simply whether the object 
will better aid the trier of fact in understanding ‘the testimony: 
“ijt has been observed that many people learn and understand 
petter with their eyes than they do with their ears.”' Modern 
trial practice recognizes ‘the efficacy of exhibits as “teaching-aids” 
and courts have historically allowed wide latitude in their use.” 
The requisite accuracy or detail of the map, model, chart, or 
diagram will turn on the purpose for which it is offered and 
whether it might confuse the trier of fact.’ For example, where a 


§ 401.5 


witness--while testifying—draws a rough sketch on a pad in or- 
der to place various objects pertinent to the case, there is no ap- 
parent risk that the trier will misuse the exhibit as a scale 
diagram. Moreover, it is permissible to prepare such rough 
sketches outside of court and allow the witness’ to refer to them 
during her testimony, provided the witness has personal knowl- 
edge of the facts portrayed on the sketch and its limitations are 


20See State v. Walli, 2011 WI App 
86, 334 Wis. 2d 402, 799 N.W.2d 898 
(Ct. App. 2011) (suppression hearing 
arising out of an OWI and resisting 
prosecution, where the officer’s testi- 
mony apparently conflicted with the 
images from his squad camera; held 
that on appeal the court; would apply a 
“clearly erroneous” standard of review 
when assessing the trial judge’s find- 
ings; the court of appeals reviewed the 
squad car’s recording and found that 
the trial judge did not clearly err when 
he found that defendant’s car had 


crossed the center line, justifying the 
stop). 


[Section 401.5] 


‘Hernke y, Northern Ins. Co, of 
New York, 20 Wis. 2d 352, 359, 122 
N.W.2d 395, 399 (1963) (error albeit 
harmless where trial court refused to 
allow a medical witness to use a chart 


of the body muscles and a model of a 
spinal column, but the court stated 
that the use of the chart and the model 
by the witness was “preferable”; more- 
over, it explicitly rejected any require- 
ment that the chart must be an “exact 
reproduction of the plaintiffs anat- 
omy”). ib viscid A ORAA E 
*Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
§. 5172.2 (2d ed.). See also McCormick 
on Evidence § 214 (7th ed.). Pedagogi- 
cal devices are also discussed in 
§ 611.4 and § 1006.1. o We 
- 8gee Hadrian v. Milwaukee Elec, 
Railway & Transport Co., 241 Wis, 
122, 3 N.W.2d 700 (1942) (plaintiff 
injured by the “outswing” of a str: t 
car; admission of a model » 
“grossly misrepresented” the 
and scope of the safety zone W 


udicial error), HC RL 
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Finally, whenever the court permits the 15e. of Sa 
lustrative object, “ hopla go ee i m p Er. 
meaning of. Wis. Stats. §904.U1." ine: , model or 
should Pas be marked as an exhibit and offered into. e 
once the proper foundation has. been provided.” Wis. 
§ 904.03 gives the trial court discretion. to control or rest 
use (especially its display before the trier of fact) of this e 
where its probative value is substantially outweighed by 
of unfair prejudice or waste of time. Even where the judg: 
the jury’s exposure to the chart, diagram, or model, th 


a ee 


§ 401.5 


CG i 
o MEg., Beasley v. Konczal, 87 Wis. evidence by the witness. Unde 
2d 233, 239, 275 N.W.2d 634, 638-39 ern rules there is nothing pa 
ae (private Sory a not nea act improper about a witness in 3 
where surveyor did not testify and į ‘a drawi aga 
proponent failed to demonstrate en Eee RERA qe 
plicable hearsay exception); Kremar v, de 1 próyiged nm heip 
Reichert, 26 Wis. 2d 263, 267-68, 131 ~S opment of the testim 
N.W.2d 916, 918-19 (1965) (rough 2 : > figure 
sketch prepared at accident Scene SET (and are otherwise ac 

reflected various measurements on its ‘P® translation can be done curate 

face, but no foundational testimony Within scale, and the trier of fact 
was offered to establish how they were not be misled rad 
taken; notations on the sketch were | Wri Lay 


hearsay and sketch could not be n Pinar: ght and Miller et 

á f prop- ractice i j 
erly admitted as independent evidenes § 5174 donay Procedur 
of measurements, but other evid lige 


rendered this ‘error harmless), PRE kaoa i 
_ In Balzer v, Caldwell 220 ` A 
270, 279, 263 N.W. 705, 708-09 Giese 
the court found no error where pi 
engineer who prepared a large scale 
drawing showing objects in the vicin 
ity of the accident scene was not e ? 
mitted to “transpose” onto this ie 
police officer’s drawi a 


ng as to the t 
marks and path of one of the venta 


The court concluded th 

Irt Ce ate i 
was proper because this ea 
constituted an “interpretation” of oe 
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should be made a part of the trial record for appellate purposes. 
If it is sufficiently important to draw the witness’s attention to 
the exhibit, it belongs in’ the record.’ 


§ 401.6 Courtroom demonstrations , | 

Although proof at trial is largely dependent upon witness 
ne are not sufficient to describe 
what happened. Wisconsin law permits demonstrations by the 
witnesses of relevant events that are within their personal knowl- 
edge, including the commission of the crime or wrong. The test is 
simply whether the demonstration may make the testimony more 
understandable, In particular, where the witness is attempting to 
describe bodily movements, whether his own or someone else’s, a 
reenactment may communicate the witness’ knowledge much 
more effectively than an awkward or incom 
of the event. Such demonstrations are within the discretion, of the 
trial court.’ Wis, Stats. § 904.03 and Wis. Stats. § 906.11 may be 
invoked to preclude or restrict such demonstrations where there 
is a risk of misleading the trier of fact or fomenting an unduly 


testimony, sometimes words alo 


7See § 403.1. The court may also 
use Wis. Stats: § 906.11 to control the 
use of such exhibits. § 611.1. 

See McCormick on Evidence 
§ 214 (7th ed.); Wright and Miller et 
al., Federal Practice and Procedure, 
Evidence § 5174 (2d ed.) (Fed. R. Evid. 
403 and 611 may be used to exclude or 
limit the use of illustrative evidence). 


[Section 401.6] 


‘State v. Baldwin, 101 Wis. 2d 
441, 456, 304 N.W.2d 742, 750-51 
(1981) (“In this case the victim was 
requested to demonstrate the manner 
in which the defendant grasped her in 
order to drag her into the bedroom. 
The victim’s testimony just prior to the 
demonstration is indicative of how dif- 
ficult it is at times to describe verbally 
an event which is relatively simple to 
demonstrate, The demonstration was 
intended to clarify the victim’s descrip- 
tion of the event, and for that purpose 
it was not improper.”). . re 

See also State v. Knighten, 212 
Wis, 2d 833, 569 N.W.2d 770, 775 (Ct. 
App. 1997) (no error in excluding the 
defendant’s attempt to have an eye- 
witness select the defendant's photo 


t 


§ 401.6 


lete verbal depiction 


from an artay of 16 pictures that re- 
vealed only the eyes and tops of the 
nose of each man; the witness’s identi- 
fication was not limited to these phys- 
ical features); State v. Heuer, 212 Wis. 
2d 58, 567 N.W.2d 638, 639 (Ct, App. 
1997), review denied (trial court prop- 
erly excluded evidence of the defen- 
dant’s “inability to articulate his ideas 
and his lack of long-term memory” 
resulting from head injuries; the evi- 
dence was offered to explain why the 
defendant chose not to testify; the 
court held that the evidence was “ir- 
relevant”); Nowatske v. Osterloh, 201 
Wis. 2d 497, 549 N.W.2d 256, 260 (Ct. 
App. 1996) (defendant testifying in a 
medical malpractice action “shined” an 
ophthalmoscope into the eyes of some 
jurors while demonstrating how the 
instrument worked; held that the dem- 
onstration of the instrument's function 
was appropriate, particularly because 
the witness was not trying to reenact 
the actual eye examination in ques- 
tion, but the courtidisapproved of the 
involvement of jurors in such demon- 
strations; the error was, however, 
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§ 401.6 


i l ; Si l 
i 2 The jury's ro should never partic | 
emotional response monstration; the kaliy o ropelaa daa 
pote th any way. In some canar ; first conducted outside ¢ 
Gourt to 0 er that a demonstras er he courtroom itself), ther 
jury’s presence (and even ae oido later, Whena and ta wi 
extent, the demonstration should be described by w1 3e 
The demonstration may be 
rt, provided he or she is p 
tion will assist the jury, an 
by countervailing factors under 
nesses must meet the persona know 4 
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o is strictly limited to obs 


i 
l 


lay 


tions, events, or occurrences that are bey 1N 
lay witnesses. An expert’s knowledge of the facts 

case is governed by Wis. Stats. § 907.08, which de 
expert may rely on information provided before the hea 
cally hearsay) or at the hearing, as when she listens t 
or is instructed by hypothetical questions. Wis. Stats 
also provides that the expert's case-specific bases may 
inadmissible evidence, if it is of a type reasonably relied u 
experts in the field in forming opinions or inferences. 
demonstrations are appropriate even when experts dis 


the defendant was “no 
disclose his perceptions or t 
convey any statement”) 


*Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
§ 5175 (2d ed.). 


_  *Nowatske v. Osterloh, 201 Wis. 
24 497, 549 N.W.2d 256, 260 (Ct. App. 
1996) (see summary above), 

“State v. Schmidt, 2012 WI App 
137, 9 9, 345 Wis. 2d 326, 825 N.W.2d 
521 (Ct. App. 2012) (in an OWI trial 
where defendant claimed that he per- 
formed poorly on an HGN test and a 


App 227, 1] 53-59, 24: 
636 N.W.2d 488 (Ct. A 


against self-incrimination beca 

us 
was not “testimonial,” rather it a 
classic physical evidence” by which 
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indeed, conflicting testimony probably enhances the demonstra- 
tion’s value to the jury.’ 

Demonstrations are commonly performed by the witness dur- 
ing the normal course of testimony, yet the advent of digital 
technology enables parties to prepare “animations” or “simula- 
tions” before trial. (See § 401.601.) This may be especially effec- 
tive where the demonstration involves the scene of the event. 
Admissibility directly depends on what the demonstration is be- 
ing used to prove.® 

Especially troublesome is the use of pretrial experiments that 
attempt to prove how some event occurred, such as a “slip and 
fall” or an automobile collision. In the past such reenactments 
might be awkwardly captured on film or videotape. Now comput- 
ers provide a less expensive and technologically more impressive 

medium; such illustrative aids are discussed in § 401.601. 
Because proof of such experiments raises collateral issues 
regarding the validity and conduct of the test, admissibility 
should also be assessed in light of the considerations in Wis. 
Stats. § 904.03 and Wis. Stats. § 906.11.° Moreover, it is strongly 
suggested that pretrial notice of an intent to introduce such evi- 


then striking the doll’s head against a 
courtroom wall in one strike.”). 
“See State v. Gribble, 2001 WI 
App 227, J 56, 248 Wis. 2d 409, 636 
N.W.2d 488 (Ct. App. 2001), summa- 
rized above. 
®See State v. Peterson, 222 Wis. 
2d 449, 588 N.W.2d 84, 87 (Ct. App. 
1998) (citing the treatise) (in a pros- 
ecution for homicide by intoxicated use 
of a motor boat, the trial judge errone- 
ously excluded a videotaped reenact- 
ment of the fatal aecident; in exclud- 
ing the video, the trial judge 
improperly relied “on his own experi- 
ence on the river at night” in finding 
that the reenactment was not suf- 
ficiently accurate); Gieseke v, State 
Dept. of Transp., 145 Wis. 2d 206, 426 
N,W.2d 79, 82 (Ct, App. 1988) (condem- 
nation action in which owner made a 
videotape to demonstrate loss of value 
to his farm following the construction 
of a highway; the court held that the 
videotape was admissible: “The pur- 
pose of plaintiffs videotape evidence 
was to demonstrate that the farm was 
not as safe after the taking, and there- 
for less valuable. The trial court re- 
quired plaintiffs to first lay a founda- 


tion for the videotape outside the 
presence of the jury. Plaintiffs wit- 
nesses described the making of the 
videotape and were subject to cross- 
examination. Gieseke testified that he 
began pulling onto the highway at his 
attorney’s signals. However, he testi- 
fied that, when he began pulling out, 
he could not see the approaching car.”). 
The court also clarified that such 
demonstrations are not controlled by 
the statutes governing videotaped de- 
positions. The videotape must, how- 
ever, be properly authenticated. See 
§ 401.4. 

*State v. Geske, 2012 WI App 15, 
q 21, 32, 339 Wis. 2d 170, 810 N.W.2d 
226 (Ct, App. 2012) (driver of a Porsche 
who mixed alcohol and drugs was 
convicted of reckless homicide and 
endangering safety when she collided 
with another car, killing the occupants; 
after a State’s experts testified that 
she was travelling in excess of 80 mph, 
the defense introduced its own expert, 
who testified that she was travelling 
much more slowly; in rebuttal, the 
State offered an *EDSMAC computer 
simulation” based on data used by the 
defense expert, DeRosia, and in re- 
sponse to DeRosia’s testimony that 
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§ 401.6 dard of review on 

parovi ded to the court. The stan ot 
ene of Abuso of cere gimulation | vr 
imations a foun rope 


Evidence aw » gre -generated ani 


sociated with compute 
monstrative evideniy 
century, evidence 18 
placed in old yet reliable 


uch a computer simulati 
bho been i held that the computer 
simulation had probative value and a 
sufficient foundation: “The simulation 
did not need to precisely reflect all the 
conditions of the crash to be admis- 
sible. Rather, Meyers only needed to 
enter data that was ‘sufficiently simi- 
lar to [the actual conditions] to give 
the jury a view of what occur [red]? Any 
faults in the variables entered into 
Meyers’ simulation were adequately 
presented to the jury on Cross- 
examination. Further, the simulation 
was not introduced to precisely re- 
create the accident. Rather, it was 
introduced to demonstrate that DeRo- 
sia’s recommended validation tool 
failed to validate his conclusions. The 
fact that the simulation could not dem- 
onstrate whether the Porsche was go- 
ing eighty-five miles per hour has no 


bearing on its ability to demonstrate 


that the Porsche was not going fifty- 
five miles per hour.”) (citations omit- 
ted); Ellsworth y. Schelbrock, 229 Wis. 
2d 542, 600 N.W.2d 247, 256-57 (Ct. 
App. 1999), affd, 2000 WI 63, 235 Wis. 
2d 678, 611 N.W.2d 764 (2000) (video- 
tape of crash test results were properly 
admitted; although there were “vast 
dissimilarities” between the test. model 
and the vehicle involved in this cage, 
there was no abuse of discretion be» 
cause the central issue inyolved the 
placement of the gas tank, the court 
permitted only one viewing of an ed. 
ited version of the tape, and the op: 
ponent cross-examined witnesses 
about the dissimilarities); Maskrey y 
Volkswagenwerk Aktiengesellachaft, 
125 Wis, 2d 145, 165-66, 370 N, W.2d 
815, 825-26, Prod, Liab, Rep, (COH) P 
10587 (Ct. App. 1985) (products li- 
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§ 401.601 


simulations, albeit not always successfully.’ 
CGA images that illustrate the witness's 
lay or expert. Its author is a human being. Simula- 
produced by the “black box” comprising the computer’s 
d software programming, which are its primary 
2 Put differently, animations spring from the minds of hu- 


man beings and simulations are generated by machines, As with 
any relevancy-related issue, the proper foundation turns on what 
the proponent is trying to prove with the evidence, 

As demonstrative evidence, the CGA may be authenticated by 
lay testimony or expert testimony.’ Lay testimony must be 


[Section 401.601] 


For a discussion of issues aris- 
ing from the proffer of computerized 
«,imulations” and “animations,” see 
Roy v. St. Lukes Medical Center, 2007 
Wi App 218, {9 22-80, 305 Wis. 2d 
658. 741 N.W.2d 256 (Ct. App. 2007) 
(in medical malpractice litigation, the 
trial court properly admitted a 
computer-generated animation that il- 
lustrated the expert testimony: “The 
animations presented, in simple terms, 
the two positions of the parties, and 
we agree with the trial court’s deter- 
mination that the result was no differ- 
ent than if Dr. Vogelzang had hand- 
drawn illustrations during his 
testimony to depict the parties’ theo- 
ries. Dr. Vogelzang was subjected to a 
vigorous cross-examination, during 

which he admitted that his testimony 
at trial differed from that provided 
during his deposition and that the 
animation of the defendants’ theory, in 
turn, differed from his trial testimony. 
Furthermore, he admitted during 
cross-examination that he had never 
dislodged a stent, so he would not 
know what force would need to be 
exerted to do so, As a result, we reject 
Roy’s assertion that she was in any 
way prejudiced by the alleged prob- 
lems with the animations and conclude 
that the trial court did not erroneously 
exercise its discretion in permitting 
the jury to see the animations.”), 

x State y, Farner, 66 8,W.3d 188 
lenn, 2001), where the court reversed 
a vehicular homicide conviction that 
involved two “drag racers.” The term 


“animation” describes computer- 
generated evidence that is used “to il- 
lustrate and explain a witness's testi- 
mony.” It differs from a “simulation” 
which “is based on scientific or physi- 
cal principles and data entered into a 
computer, which is programmed to 
analyze the data and draw a conclu- 
sion from it, and courts generally 
require proof to show the validity of 
the science before the simulation evi- 
dence is admitted.” In Farner the pros- 
ecution offered a computer animation 
which the court excluded because it 
was based on “inaccurate and incom- 
plete information,” and thus was not 
properly authenticated as a “fair and 
accurate” replication of events. The 
court addressed the alluring substance 
of this form of evidence, noting that 
“Iblecause the jury may be so per- 
suaded by its life-like nature that it 
becomes unable to visualize an oppos- 
ing or differing version of the event, 
the requirement that the animation 
fairly and accurately portray the event 
is particularly important when the ev- 
idence at issue is a computer animated 
recreation of an event.” 

*See Wright and Miller et al., 
Federal Practice and Procedure, 
Evidence § 5174.1 (2d ed.) (“While the 
precise definitions vary the gist of the 
distinction is between a computer- 
generated opinion produced as a ‘simu- 
lation’ of reality and an ‘animation’ of 
an opinion produced by a human be- 
ing.”) (collecting authority), 

3State v, Denton, 2009 WI App 
78, {| 20, 819 Wis, 2d 718, 768 N.W.2d 
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reasonably relied upon by experts 1n th 
Expert testimony is often admissible to reco 
pened” provided it meets the, standards require 
testimony generally, which is governe 
if a CGA is offered to illustrate an exper 
opinion and the demonstrative CGA must comport ` 
foundation.® Finally, counsel must make an adequate | 
purposes of appeal. Care should be taken to preserve W 
250 (Ct. App. 2009), citing this trea- differing and boetie à ; 
tise. facts Tomi mixture of 
4State an order that made mos 
ag v: Denton, at 7 18. State, thus became the ‘fn 
te v. Denton, at J 18. In Den- historical factual presentation 
ton, the State proffered the CGA ‘time. This is why ‘it was 1 
through the testimony of a police of- prejudicial. The animation supe 
ficer who prepared it. The officer had the sifting and winnowing 
no personal knowledge of the crime normally does when fact witn 
and was not shown to be an expert. scribe the same'evenifi 
The court, at {| 22, laid bare its con- sometimes contradictory ways. 
— eye the conviction: Sst ates) Ins her ‘bakes 
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A view is akin to a “field trip” 
\ order to observe some relevant “thing” with its 


the courthouse it 
own eyes. 


s were shown in court, A r 
omplex events depicted in 
») is likely insufficient in mos 


§ 401.7 


unning narration that describes 
a CGA (“Let the record reflect 


t cases despite one’s best efforts.’ 


in which the trier of fact leaves 


The judge’s authority to order the view emanates from 


statute as well as the inherent power of the court.’ Whether to 


grant a view is 
Oftentimes, 


background information about 


within the discretion of the trial court.’ 
a view provides the trier of fact with helpful 


the matter.* The judge must 


consider, however, whether the expenditure of time and money 


Su Se 
dant confusion in the record over 
whether the CGA was tendered as de- 
monstrative evidence or to recreate 
events (“The State argues that the ex- 
hibit is an illustration, not intended to 
be like a photo or video, yet at the 
same time, the State contends that it 
was needed to clarify Giovannoni’s 
testimony because she was completely 
unable to provide any accurate esti- 
mates of the distances between her, 
the defendants, and their car. The 
State argued to the trial court that it 
was “not trying to recreate the crime,” 
and yet on appeal the State compares 
Ambach’s role to a crime scene recon- 
structionist. The State’s repeated reli- 
ance on Roy v. St. Lukes Medical 
Center, 2007 WI App 218, 305 Wis. 2d 
658, 741 N.W.2d 256 (Ct. App. 2007), 
and inconsistent characterizations as 
to Ambach’s role (expert or lay wit- 
ness) and the animation’s intended 
purpose (substantive evidence versus 
demonstrative evidence, i.e., a simula- 
tion clarifying distances and showing 
‘what people did” versus a rough il- 
lustration) underscores the multiple 
problems with its relevance, probative 
value and risk of undue prejudice.”), 
See also Dunkle y, State, 2006 
OK CR 29, 139 P.38d 228 (Okla, Crim, 
App. 2006) (although properly authen- 
hicated CGAs are admissible, held that 
the CGAs used in this case were not 
adequately grounded in the factual re- 
cords—‘garbage in, garbage out”), 


"State v. Denton, 2009 WI App 
78, 19, 319 Wis. 2d 718, 768 N.W.2d 


250 (Ct. App. 2009) (“No record was 
made of exactly what the jury saw. 
While the animation was being pre- 
sented, the district attorney provided 
a running ‘narration,’ albeit in ques- 
tion form, The disc provided on appeal 
does not contain an exact copy of 
everything that was played for the 
jury, nor can it be manipulated—as it 
was at trial.”) (notes omitted). 


[Section 401.7] 


‘See Wis. Stats. $ 805.08(4) (civil 
cases generally) and Wis. Stats. 
§ 972.06 (criminal prosecutions), In 
general, see 22 Wright & Graham, 
Federal Practice and Procedure: Evi- 
dence § 5176 (2012). 

*American Family Mut. Ins. Co. 
v. Shannon, 120 Wis. 2d 560, 567, 356 
N.W.2d 175, 179 (1984) (“The review 
of a scene by the jury rests within the 
judge’s sound discretion and may be 
initiated through the judge’s own mo- 
tion or by motion of either party.”) 
(note omitted). See Wright and Miller 
et al., Federal Practice and Procedure, 
Evidence § 5176,2 (2d ed.) (discussing 
the grounds for, and evidentiary status 
of, jury views), 

State v, Marshall, 92 Wis, 2d 
101, 124, 284 N,W.2d 592, 602 (1979) 
(view found to have been of “great as- 
sistance” to the jury because it showed 
the location of the murder victim’s 
apartment relative to the cottage of a 
witness); State y. Coulthard, 171 Wis. 
2d 678, 492 N.W.2d 329 (Ct. App. 1992) 
(defendant convicted of first degree ho- 
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trial.’ Normally the 
before the view is conducted, 


+ where it will be going, 


The instruction informs E oks plate in silence (jurors are not to 


purpose of the view 1s to en 


j 7 Whi view, on 
nce.” While at the ; 
Wy dge’s remarks are 


and normally the ju 
features to look at. 


It is not necessary to demonstr 
unchanged between the event an 


t the judge), and that the 
better understanding of the 


ly the judge is permitted to talk, 


limited to pointing out 
saria 


ate that the “thing” remained 


d the view. Rather, the scene or 


j nly be in “approximately or substantially” the same 
Oui Aas anaes should be made a part of the record and 
the trier of fact should be told about them. oh ae 

The evidentiary status of views is murky at best. There isa 
strong tradition supported by the case law that a view is “not ev- 


micide; trial judge acted appropriately 
in allowing the jury to view the scene 
of the shooting—a rural area—in or- 
der to give them a better understand- 
ing of the terrain, the highway, and 
other relevant sites; the trial judge 
also acted properly in allowing the 
jury to view the tractor that defendant 
drove the night of the shooting; the 
purpose of this view was to show the 
jury the space available inside the 
tractor’s cab, which according to rebut- 
tal witnesses made defendant’s ver- 
sion of the shooting “difficult”), 


4 ; 

American Family Mut. Ins, 
v. Shannon, 120 Wis. 2d 560, 568 ea 
N.W.2d 175, 179-80 (1984) (judge 
should consider the availability of 
alternatives to viewing the scene), 


"See Wright and Miller et 
Federal Practice and Procedure 
Evidence § 5176.1 (2d ed.) (modern 


technology simplifies the t 
cording the view), APARE Rer 


al., 


rO. ATA 
MEA tint Ly ee: 
®American Family Mut. Ins. Co, 
v. Shannon, 120 Wis. 2d 560, 566-67; 
356 N.W.2d 175, 178-79 (1984) (a 
judge’s unauthorized view necessitated 
a new trial); Fantin v. Mahnke, 118 
Wis, 2d 92, 99, 8384 N.W.2d 564, 568 
(Ct. App, 1983) (unauthorized view of 
accident scene by juror did not war- 
rant new trial), | Liodataoeg eee 
"See Wis JI-Criminal 162 (View 
of Scene) (2000), ais (ego 
State v. Marshall, 92 Wis. 2d 
101, 124, 284 N.W.2d 592, 602 (1979) 
Gury instructed that time of day and ~ 
environment differed from that at time 
Q arder these “instructions were i 
eee als to correct. any misapprehen- 
Stee at may have had”); ` 
499 NWocuthard, 171 Wis. 2d 673, 
fon iw ;24 829 (Ct. App, 1992) (proper 
ctor cab, where the 


pai t ese. 
explained to the jury) 


gypence HELEN AND Its Limits 
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$ 401.8 Spoliation; flight; destroying, concealing, or, š: 


perjury 


The concept of “spoliation” encompasses a broad spectrum of 
proof that is relevant to show a party’s consciousness of wrongdo- 
ing, fault, or blame.’ Evidence that a party fled the scene, resisted 
arrest, assumed a false identity, attempted suicide or escape, 
gave a false exculpatory statement, or refused to submit to a test 
tend to show a consciousness of wrongdoing.’ Similarly, bribing 


®4merican Family Mut. Ins. Co. 
v. Shannon, 120 Wis. 2d 560, 568, 356 
N.W.2d 175, 179-80 (1984) (“A view 
and the facts or information thereby 
derived must not be considered as eyi- 
dence independent of that produced in 
the course of the trial. The correct 
purpose of the view is to aid the judge 
to better understand and weigh the ev- 
idence, not to obtain new evidence or 
independently determine credibility.”). 
The position that the view is not 
evidence is reflected in Wis JI-Criminal 
152 (View of Scene) (2000). The Com- 
ment to the instruction closes with the 
observation that “although the rule 
that the view is not evidence may be 
difficult to apply, it remains’the law in 
the state and the Committee deter- 
mined that it should be communicated 
to the jury.” ie 
1 
tie "McCormick on Evidence § 219 
i ed), See also Wright and Miller et 
; n Federal Practice and Procedure, 
vidence § 5176 (2d ed.) V 
[Section 401.8] abil oti 


1 i $ ILA W 1 y 4 
See McCormick on Evidence 


$ 265 (Tth ed.) (observing that the spo- 


ation doctrine is in “flux” and analyz- 


l r- 7 
nee as a species of admission by 
ee opponent under the hear 


p 


» and that the jury should be instructed accordingly.” This 
} onclusion has been soundly discrédited by many courts and com- 
mentators, who have’ “uniformly condemned the downgrading of 
views +0 nonevidentiary status.” ° The better approach is to 
analyze a view as relevant evidence under Wis. Stats. § 904.01 
and as subject to the discretionary balancing test of Wis. Stats. 


withholding evidence; bribery; subornation of 


§ 401.8 


J 


2Wangerin v. State, 73 Wis. 2d 
427, 437, 243 N.W.2d 448, 453 (1976) 
(“It is well established in this state 
that evidence of flight and resistance 
to. arrest has probative value as to 
guilt.”); Peters v. State, 70 Wis. 2d 22, 
30, 233 N.W.2d 420, 424-25 (1975) 
(disapproved of on other grounds by, 
State v. Poellinger, 153 Wis. 2d 493, 
451 N.W.2d 752 (1990)) (“In this case 
evidence of the burglary is admissible 
on the charge of obstructing an officer 
in order to show the motive for the 
obstruction. Conversely (and contrary 
to the defendant’s arguments), evi- 
dence regarding fabrication of alibi is 
admissible on the burglary count. The 
probative value of such evidence on 
the burglary count is slight, but it does 
tend to show an awareness by the 
defendant that his defense tothe main 
charge is so weak that he needs to fab- 
ricate evidence. From this awareness 
of weakness the trier of fact can legiti- 
mately infer a consciousness of guilt 
regard 
Vos’ x9 4 
2009: WIA 
d 706," 
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This listing is nO 
uity of huma 
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precisely, case law requ RS 
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the party that destroy a 


known that litigation was 4 
struction occurred, and (2) 
known, that the things destroy 


i : tential litig 
vant to the pending EURA a party for it to have any 


spoliation must be link 


State v. Miller, 231 Wis. 2d 447, 605 
N.W.2d 567 (Ct. App. 1999) (discuss- 
ing flight evidence generally and ob- 
serving that “the defendant’s flight 
need not occur immediately following 
commission of the crime”); State V. 
Knighten, 212 Wis. 2d 833, 569 N.W.2d 
770 (Ct. App. 1997) (although noting 
that the “usual escape situation” in- 
volves a defendant fleeing to “avoid 
initial apprehension,” the trial court 
property permitted flight evidence 
involving the defendant’s 30 minute 
“escape” from the courtroom during 
the trial); State v. Selders, 163 Wis. 2d 
607, 472 N.W.2d 526, 531 (Ct. App. 
1991) (evidence of flight relevant to 
consciousness of guilt). 

But see State v. Hison, 2011 WI 
86, 195, 22, 335 Wis, 2d 148, 803 
N.W.2d 850 (2011) (in a prosecution 
for robbery and false imprisonment, 
held that defendant's flight from Mil- 
rare on ah a unrelated car 

properly. j 

error was Able pode Minted but the 


3 
E.g., State y, Amos, 153 Wi 
257, 450 N,W,2d 503, 509 (Ch. Ap 
1989) (“[Elvidence of an attempt to 
Rube perjury tended to show in some 
egree 4 consciousness of guilt, eve 

though the stipulation stated [defe i 
dant s] protestation of innocence, The 
evidence identified [defendant] as the 
perpetrator of the burglary, This ay 
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dence made it more likely 
mitted the crime.”), 
4state ex rel. Dej 
Agriculture v. McCarthy, 2¢ 
OT, 299 N.W. 58, 63-64 ( 


5McCormick on Evid 

(6th ed.) (“A question m 
raised whether the relativ 
probative value of this sp 
dence is not often outw 
prejudicial aspects. Th 
would not like to have a 
must indeed be a rari 
be that the real under 
rule of admissibility i 
impose swift punishme 
tain poetic justice, rather th 
over niceties of proof, In any 
evidence is generally ad 
incidental disclosu: 
srime,”) (notes omit 
Insurance C í 

v. Cease Elec, Inet 
1 15-17, 269 Wis, 2¢ 
886 (Ct, App, 2003) 
139, 276 Wis. 2d 361, 
Prod, Liab, Rep, (CCI 
1 15, Not all 


for evaluatin 
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ginen?” : 
in proving consciousness of wron 
valu? iye act must have been done inte 
1 
spook 
ease will not sustain the inference 
amp!®» 
exa” 


T f evidence set forth in 
gestructio’ tent Corp. v. Nestle Co., 
gtruther r Supp. 747, 756 (DNJ. 
Ine) 2 thers instructs that in re- 
54) Strub 4 
1981) > the conduct of the offending 
viewing e trial court should consider 
party jy whether the party responsible 
che destruction of evidence knew, 
> hould have known, at the time it 
C atroyed the evidence that litigation 
des!" distinct possibility, but also 
whether the offending party destroyed 
documents which. it knew, or should 
have known, would constitute evidence 
relevant to the pending or potential 
litigation. See Struthers at 756, 765 
holding that the destruction of docu- 
ments which the party knew, or should 
have known, would be relevant to a 
pending oF potential lawsuit is 
sanctionable). 
q 16. This two-part analysis makes 
perfect sense. The primary purpose 
behind the doctrine of spoliation is 
twofold: (1) to uphold the judicial sys- 


was & 


tem’s truth-seeking function and (2) to | 


deter parties from destroying evidence.. 
Spoliation remedies advance truth by 
assuming that the destroyed evidence 
would have hurt the party responsible 
for the destruction of evidence and act 
as a deterrent by eliminating the ben- 
efits of destroying evidence. The court 
in Pomeroy v. Benton, 77 Mo. 64, *11, 


1882 WL 9684 (1882), perhaps stated — 


it best: “The law, in hatred of the 
spoiler, baffles the destroyer, and 
thwarts his iniquitous purpose. . . by 
the very means he [or she] had so 
confidently employed to perpetrate the 
wrong.” Common sense dictates that 
the purposes of the doctrine are served 
only if the offending party has notice 
that the evidence is or is likely to be 


relevant to pending or foreseeable liti- — 


gation and proceeds to destroy the eyi- 

ence anyway, 

11 Here, although the trial court did 
expressly apply the Struthers anar 


ytical framework, the court clearly — 


understood its role in assessing Cold 
‘Pring’s conduct. In determining that 


old Spring’s actions did not constitute 


Spoliation, both Judge Kenney and 


RELEVANCY AND Its Limits 


§ 401.8 


gdoing.’ Moreover, the 
ntionally or, at the very 


nowingly; the negligent destruction of evidence for 


8 ‘ Å 4 
e: Bribing witnesses or 


Judge Race concluded th 

Spring authorized Ditesteediun CIAA 
Electric electrician called to the site on 
the day of the loss-to rewire the barn 
its only concern was to save the re. 
maining birds by making certain that 
the ventilation system did not fail 
again and that the thermostat, which 
Dittmar gave to Hartwig, disappeared 
long before anyone was even thinking ~ 
of a lawsuit. The trial court further 
observed that it was not until a week 
later that Cold Spring conducted an 
investigation into why the system 
failed and it was only then that it, 
discovered that Cease Electric had al- 
legedly miswired the backup thermo- 
stat to the same power source as the 
primary fan control. The testimony of 
Hartwig, the manager of the Cold — 
Spring operations, and Dittmar con- 
cerning the facts Lait the loss 
of evidence supports these conclusions. — 
There simply was no reason for Cold 
Spring, at the time the evidence of the _ 
miswiring was destroyed, to have fore- 
seen that litigation concerning the loss 
was a distinct possibility let alone that 
the evidence would be relevant to such ~ 
‘litigation. Given these circumstances, — 
we conclude that the trial court prop- — 
erly exercised its discretion in conclud- — 
ing that Cold Spring’s conduct did not 
constitute spoliation of evidence and in | 
refusing to impose sanctions. 


pu 
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he plaintiffs burd 
been held that the fabr 
dence is not itself evidence 


ts at issue an 
ay ap taterenoe that the paar 
are the opposite of those shown PY 


joated evidence. ‘ 
oes pian American Family Mut. 
Ins. Co, v. Golke, 2009 WI 81 
Wis. 24 397, 768 N.W.2d 7 f 
(We conclude that the duty to Bad 
serve relevant evidence is discharge 
when a party or potential litigant wit 
a legitimate reason to destroy evidence 
provides reasonable notice of a pos- 
sible claim, the basis for that claim, 
the existence of evidence relevant to 
the claim, and a reasonable opportu- 
nity to inspect that evidence. We fur- 
ther hold that such notice can be 
properly effectuated by mailing a let- 
ter via first-class mail, We also affirm 
that dismissal is an appropriate sanc- 
tion for spoliation of evidence only if a 
party acts egregiously—that is, in a 
conscious effort to affect the outcome 
of litigation or in flagrant, knowing 
disregard of the judicial process. Ap- 
plying the law to the facts of this case, 
we conclude that as a matter of law, 
Joseph and Charles Golke received the 
March 13, 2000, letter, and that Amer- 
ican Family provided the Golkes with 
reasonable and sufficient notice, 
thereby discharging its duty to pre- 
serve the evidence from the fire. The 
circuit court therefore erroneously 
exercised its discretion when it dis- 
missed American Family's suit, Be- 
cause American Family discharged its 
duty to preserve evidence and no ganc- 
tions are appropriate, the judgment of 
the circuit court is reversed, and the 
cause is remanded to the circuit court 
for trial on the merits,”); S,C, Johnson 
& Son, Ine, v, Morris, 2010 WI App 6 
47, 322 Wis, 2d 766, 779 N.W.ad 19" 
R.LC.O, Bus. Disp, Guide (CCH) B 
11802 (Ct, App, 2009) (civil action 
against a company’s former employee, 
and other businesses arising out of i 
bribery-kickback fraud Derpettated 
over A number of years; held that the 
trial judge properly found that the ey. 
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Though Russell wants 1 
different conclusion, he 
his burden of proving W 
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(citation omitted); Morri 
2007 WI App 186, 1 1 
2d 240, 738 N.W.2d 588 (Ct. 
(during a medical malpra 
the doctor-defendant destro 
eral thousand pounds of pa 
cords,” misconduct so egreg 
the trial court proper j 
verdict on plaintiffs inforr 
claim: “The first part 
whether Rankin knew 


Tie: 


element was als 

found that ‘the trial y ha 

adjourned for the purpose i 

ing the informed “i 

that shortly thereafter 

knew or should ha a 

vant to this very iss d 
eumann ex rel, Rodi. 


struction of ewi, 
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suborning perjury leaves little to the imagination. Undiscl 
concealed documents present more subtle issues, as do ae 


records”: Poey ai iy 

We also point out/that the application of the “wit i A 
rule in respect to the production of a document eae fdas of 
several underlying facts. It must be determined that the withheld 
evidence was within the litigant’s control and that failure to pro- 
duce it was unreasonable. Moreover, even where the evidence is 
within the control of a party and the failure to produce it is without 
satisfactory explanation, the inference which may arise is “open to 
explanation by circumstances which make some other hypothesis a 
more natural inference than the party’s fear of exposure.” (citations 
omitted) We have also held that no inference may be drawn when 
the evidence is equally available to either party to the litigation.® 


It is suggested that these foundational “facts” be treated as is- 
sues of conditional relevancy under Wis. Stats. § 901.04(2); that 
is, could a jury acting reasonably find that the document (or wit- 
ness) was within the control of a party who failed to produce it 
without a satisfactory explanation. Conditional relevancy recog- 
nizes the shared responsibility of judge and jury in making these 
determinations. Section 904.03 may also be invoked. The decision 
to give an instruction rests with the trial judge, who always 
retains the option to permit only argument on the failure to pro- 
duce a witness or document. —_, 

Special aspects of spoliation are analyzed under other eviden- 
tiary rules. For instance, the assertion of a privilege may ef- 
fectively block the discovery of damning evidence, yet the rules 
sharply restrict the use of this inference to show consciousness of 
wrongdoing or liability.’ In cases where the original of a docu- 
ment has been lost or destroyed, Wis. Stats. Chapter 910 permits 
the use of duplicates or other secondary evidence to prove its 
content," 

One must distinguish the evidentiary use of a party’s spoliative 


spoliative inference instruction given 
by the trial court; although the hus- 
band argued that his intent was to 
protect his wife’s “memory” by making 
her alleged suicide look like a murder 
by burglars—the jury found that the 
husband had, in fact, murdered her—it 
was enough that he intentionally de- 
stroyed the evidence), 

*Paulsen Lumber, Inc. v. 
anderson, 91 Wis. 2d 692, 698 n.3, 283 
i ‘W.2d 580, 582 (1979) (civil action al- 
ging theft by contractor; defendant’s 
ailure to produce documents in re- 
ree to plaintiffs subpoena duces 
cum was not sufficient in itself to 


provide substantive proof of an es- 

sential element otherwise lacking in 

plaintiff's case). See also, Harper, 
Drake & Associates, Inc. v, Jewett & 
Sherman Co., 49 Wis. 2d 330, 345, 182 
N.W.2d 551, 559-60 (1971) (“Harper 
was unable to produce the appoint- 
ment book and desk pad at trial. He 
stated that he had looked for them but 
that he had lost them. In this situa- 
tion it is pertinent to examine the evi- 
dence to see if any inference of fraud 
is present. ..”). > l } 

See § 518.1. 


"See § 1004.1. 
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Sa manent 

Gee Schultz v. Sykes, 2001 WI 

948 Wis. 2d 746, 638 

App 255, J 19, ‘alicour't 
N.W.2d 604 (Ct. App. 200 1) (trial cou 
had the discretion to dismiss the plain- 
tiffs complaint as a penalty for ae 
subornation of perjury); Yao V. Boar 
of Regents of University of Wisconsin 
System, 2002 WI App 175, qJ 19-23, 
256 Wis. 2d 941, 649 N.W.2d 356, 167 
Ed. Law Rep. 919 (Ct. App. 2002) 
(observing that since the rules of evi- 
dence do not apply in administrative 
hearings, the “spoliation rule” does not 
govern the. outcome; nonetheless, the 
board in its discretion could impose 
sanctions, such as disallowing evi- 
dence, where a party lost or destroyed 
evidence). Estate of Neumann ex rel. 
Rodli v. Neumann, 2001 WI App 61, 
J 80, 242 Wis. 2d 205, 626 N.W.2d 821 
(Ct. App. 2001) (Wisconsin law recog- 
nizes pretrial discovery sanctions and 
spoliative inference instructions as 
remedies to combat spoliation, but not 
a separate tort claim for spoliation, 
unlike other states). See Weiss, Spoli- 
ation of Evidence, Wisconsin Lawyer 
18 (May 1997) (discussing dismissal 
ae ý appropriate sanction for spolia- 
ion), 


Halverson v, Tydrich, 156 Wis, 
2d 202, 211-15, 456 N.W.2d 852, 
856-57 (Ct. App. 1990), 


“See State v, Disch, 119 Wis 
461, 469, 351 N.W.2d 492, 496 an 
(general discussion of the prosecutor’s 
duty to disclose exculpatory evidence; 

In the instant case, the defendant 
does not contend that the state’s con- 
duct yas nak in good faith,”), 

ate y, Huggett, 20 
69, 324 Wis, 2d 786. 783 NW App 
(Ct. App. 2010) (homicide rosecutio 
raising but not deciding the issue af 
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knew of the voice mails, be 
phone carrier deleted the 
data base; held that the 
properly took the drastic 
missing the charges becau: 
mails were critical to the | 
claim and no comparable 
existed); State v. Munford, 
App 168, J 24, 330 Wis. 2 
N.W.2d 264 (Ct. App. 2010) í 
a homicide conviction whe: 


seized the van, examined 
destroyed it pursuant to 
poundment protocols; hel 
destruction did not deprive 
due process because the 1 
to reveal that the van had | 


oughly and 
it tor evidence, particular 
examining a ARa y 
that they concluded Wai 
© a bullet hole; finally th 
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401.9 Mathematical and statistical evidence 
; Mathematical probability theory and statistical analysis are 


sometimes 

aternity, 
amou nt 
ri ht 1 


employment discrimi 
of lost future earnings, 
infringement cases, to nar 


used to prove a variety of propositions, including 

nation, antitrust violations, the 
and consumer confusion in copy- 
ne only a few uses.’ Despite the 


vide spread acceptance of mathematical and statistical analysis 


in settings 


outside of the courthouse, 


the law of evidence has 


embraced it only slowly and tentatively. The reluctance stems, in 
art, from concern about its potential to confuse and to mislead 
the trier of fact.” It might also emanate from the unfamiliarity, if 


not discomfort, 
and quantitative analysis. 


that many lawyers harbor toward mathematics 


Statistical evidence is protean, assuming many forms. As with 
any relevancy problem, we must assess what the evidence is be- 


‘ng used to prove. 


Three example suffice. First, mortality and 


worbidity tables showing the riskiness of a particular surgery or 
therapy might be relevant to a patient’s informed consent in a 
medical malpractice case? Where the statistics reveal that the 
risk of harm varies significantly with the skill and experience of 
the practitioner, the patient might well have passed on a novice 
doctor in favor of a specialist. In short, the relevance of the 
statistics is directed at the patient’s subjective awareness of the 


possible harm she faced. 


Second, accident data in a products 


[Section 401.9] 


‘Por a basic introduction to the 
subject that surveys the broad use of 
statistical and probability analysis in 
litigation, see 22 Wright & Graham, 
Federal Practice and Procedure: 
Evidence § 5165 (2012), McCormick on 
Evidence §§ 208 to 210 (7th ed.) (“sur- 
veying” surveys, opinion polls, statisti- 
cal correlation and causation, and ap- 
plications of probability theory). 

Although Wis. Stats. § 904,01 is 
framed in probabilistic terms, one 
commentator has warned that “the 
word ‘probable’ in Rule 401 should not 
be confused with the concept employed 
4 statistics.” Wright and Miller et al., 
ederal Practice and Procedure, 
Evidence § 5165 (2d ed,), 
3 
ia Johnson by Adler y, Kokemoor, 
ae Wis, 2d 615, 545 N.W.2d 495, 
if 1-08 (1996) (medical malpractice 
ase; where defendant physician chose 


liability case might be 


to portray the risks of surgery in 
statistical terms, the plaintiff was 
entitled to introduce contradicting 
statistical evidence that showed that 
the defendant had inaccurately por- 
trayed the risk by dramatically under- 
stating the danger of a bad result; 
«Had a reasonable person in the plain- 
tiffs position been made aware that 
being operated upon by the defendant 
significantly increased the risk one 
would have faced in the hands of an- 
other surgeon performing the same 
operation, that person might well have 
elected to forego surgery with the 
defendant”; and given the actual sta- 
tistical risk of this procedure gener- 
ally, the patient may have elected to 
“forego surgery altogether”). The court 
expressly cautioned that “our decision 
will not always require physicians to 
give patients comparative risk evi- 
dence in statistical terms to obtain 
informed consent.” 
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findings without an expert predic 


§ 401.9 


ate, as in paternity cases.” 


The probative value of this evidence must be weighed against 


its potenti ia 
Grats. § 904.03. Quantifying so! 


i tendency to endow this evid 


reci sion > 


al to mislead or confuse the trier of fact under Wis. 
ne aspects of the proof may have 
ence with undeserved 
thereby beguiling the trier of fact into either ignoring 


scientific 


other non-statistical proofs or perhaps wholly misunderstanding 
the statistical evidence itself.® In particular, this danger arises 


where mathematical formulae are used in conjunction with “as- 
sumed” or fabricated frequencies, 


hypothetical values are “plugged” 


This occurs where assumed or 
into the statistical formulae to 


render a spurious conclusion that nevertheless bears the trap- 
pings of mathematical certainty.” Where mathematical prob- 
ability theory is admitted as evidence, it should be grounded 
upon empirically validated statistics." 


a E TT 


7Paternity evidence in family ac- 
tions 4s addressed in Wis. Stats. 
§ '767.84(1m). 
ŝin re Paternity of A.M.C., 144 
Wis. 2d 621, 424 N.W.2d 707 (1988) 
‘paternity action in which blood test 
results in statistical form were pre- 
sented through the testimony of a ge- 
neticist; nevertheless, the trial judge, 
sitting as trier of fact, misunderstood 
the statistical significance of the find- 
ings and misapplied the expert testi- 
mony, creating reversible error). 
mhe classic case of such an 
abuse is People v. Collins, 68 Cal. 2d 
319, 66 Cal. Rptr. 497, 438 P.2d 33, 36 
A L.R.3d 1176 (1968). 


Oc ate v. Hartman, 145 Wis. 2d 
1. 426 N.W.2d 320, 326 (1988) (sexual 
assault conviction reversed where 
statistical results of paternity test 
were admitted against defendant, held 
that the probability of exclusion and 
paternity index were relevant and 
properly admissible against defendant, 
but the probability of paternity was 
inadmissible since it was based on an 
assumed” prior likelihood of a 50% 
chance that defendant was the father 
of the child; the court posited that the 
use of statistical evidence which “ass 
sumes” a defendant committed a crime 
is “antithetical” to our system of erim 
inal justice.), The two kinds of results 
deemed relevant in Hartman are based 


on the frequencies of blood types 
within the population as determined 
through statistical sampling tech- 
niques. In short, Hartman precluded 
the use of Bayes’ theorem because the 
witness simply made up the figure for 
the prior odds; it was not based on any 
empirically validated information (nor 
could it be). 

See also In re Commitment of 
Budd, 2007 WI App 245, 1 16, 306 Wis. 
2d 167, 742 N.W.2d 887 (Ct. App. 
9007) (in a ch, 980 case, expert testi- 
mony regarding the DOC’s screening 
process was irrelevant and 
inadmissible: “The problem with the 
screening, evidence admitted in this 
case is that it did not establish why 
Budd was selected for ch. 980 proceed- 
ings. The evidence only explained that 
most sex offenders scheduled for re- 
lease are not selected for ch. 980 pro- 
ceedings, without explaining why a 
select few are so chosen, There was no 
testimony as to the qualification of the 
ECRB or, its chairman, or explanation 
of the evaluation process used by eiì» 
ther, From the record, the BCRB’s pro 
cess could be random, or based on ir 
relevant criteria, As Budd points out, 
all the evidence served to do in this 
case was to inform the jury that Budd 
was selected as one of the 4.5% of sex 
offenders recommended for ch, 980 
proceedings, Without explaining why, 
we do not see how that information 18 
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§ 401.10 iit Cg 
§ 401.10 The collateral source r gái preclidesy¢ 


eral sour 


In civil litigation vl i “Simply put th 
t. “Simply put, 
Dna krule states that ony ith the tortfeasor may 
nee ai that have nothing to do w1 
m so 


us $ 


; it for payme 
is not given credit a 
aar words, the to a ure AT, by any perso 


eral source rule applies not only to negligençh M k: l 
tortfeasor, but against an insurer in a Claim ye 
(UIM) motorist coverage.” The rule has, ety se 
legislation. Thus, the collateral source rule does x te 
medical malpractice cases by operation of statute. Yo 

collateral source evidence must be relevant to some ee 
medical malpractice action in order to be admissible; 
dence is not automatically admissible just because the 


vas 


ey 
relevant to whether Budd is a sexu- 342 Wis. 2d 29, 816 N.W.2 


ally violent person. . .”) (notes omit- 
ted). i 


But see also State v. Pankow, 
144 Wis. 2d 23, 422 N.W.2d 913, 917-19 
(Ct. App. 1988) (defendant convicted of 
two counts of second-degree murder 
and acquitted of a third count arising 
out of the deaths of three children 
placed in her care as a babysitter over 
a five-year period; held that sociologi- 
cal statistician was properly permitted 
to testify that the probability that 
these children died natural deaths, as 
opposed to having been murdered, wag 
“one thousand times smaller than 0,1 
in one trillion,” where the calculation 
was ostensibly based on “certain gen- 
erally accepted data”), 


[Section 401,10} 
‘Leitinger y, DBart, Ine., 2007 


WI 84, 802 Wis, 2d 110, 736 NW. 
4 26 (20077), i pila 


See Estate of: Kriefall y, Si 
USA Franchise, Ine., 2012 WI 0,476 
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U.C.C. Rep. Serv. 2d 1007 ( 
dispute among tortfeasor 
indemnification, the court 
apply the collateral source. 
some equitable concerns oy 
fall” payment to one: “Thi 
source rule has never been 
benefit a tortfeasor, and 
that underlie the collateral soure 
Supports its use to benefit only i 
Plaintiffs,”), panei of 
*See Orlowski v. 
Auto, Ins, Co., 2012 WI ot 
339 Wis, 2d 1. 810. 
(overruling “troublesome 
om prior ¢ , effe 
PAi Adea to the « i 
Benesis in tort law is 


w 


pENCE—RELEVANCY AND Irs Limits § 401.10 
NL dean? 


ale isi licable.® 

jes A al AO rule is both a rule of damages and a rule 
„dence. “As a rule of damages, ‘the collateral source rule 

Oe tortfeasor credit for payments or benefits conferred upon 

deni aintift by any person other than the torfeasor,’”* For 

the P ie an injured person’s own insurance may cover all or part 

E medical expenses, thereby triggering the insurer’s subroga- 

a > nghtèi Yet the insurer’s subrogation interest does not “vest 
eee entirety of the medical expense claim in the insurer,” nor 

an it “extinguish the insured’s right to recover amounts above 

and beyond those paid by the insurer.” “As a rule of evidence, 

the collateral source rule generally precludes introduction of evi- 

gence regarding benefits a plaintiff obtained from sources collat- 

eral to the tortfeasor.” 

The policies underlying the collateral source rule are 
straightforward. The rule protects plaintiffs by allowing them to 
recover the value of medical services “even when those services 
have been paid for entirely by a collateral source and the plaintiff 
has made no out-of-pocket payments at all.” Thus, it guards 
against “the potential misuse of collateral source evidence to 
deny the plaintiff full recovery to which he is entitled.” The rule 
also “ensures that the liability of similarly situated defendants is 
not dependent on the relative fortuity of the manner in which 
each plaintiffs medical expenses are financed.” In so doing the 
rule also deters negligent conduct by tortfeasors, who are held 
“fully responsible for damages caused as a result of tortious 
conduct.”® In some instances an injured person may make a 
double recovery—“one recovery from the collateral source and a 


soul 
The co 


"See Weborg v. Jenny, 2012 WI ®Leitinger, at J 30. 
67, T 9 61, 64, 66, 341 Wis. 2d 668, 816 ’Leitinger, at 1-31. 
N.W.2d 191 (2012) (harmless error oc- ®Leitinger at J 32 
curred in a medical malpractice case l ' 
when trial judge admitted collateral 
source payments consisting of life in- 
surance proceeds and social security 


*Leitinger, at | 38. Fischer v. 
Steffen, 2011 WI 34, {J 1829-32, 333 
Wis. 2d 503, 797 N.W.2d 501 (2011) 
benefits without first determining its "9, plaintiff Paap San 
relevance 4 , : P = 
£ 9( are i ki F Ta bd iva apriri but later lost its own arbitration claim 
jected the defendants’ contention that apap me ATAY S PORON helg 
Collateral source evidence is made ig hee had ; ihe p ane ` he 
“inatcallyadmiate by Wio, Stata, Haat the al not been made whol 
J rag) quoting the treatise at $10,000; the court ie the inter- 

‘Toi workings of the collateral source rule, 

Pag oc) i I 28, the rules of subrogation, and the 

bation iner, at 1 29 Gnternal quo- made-whole doctrine; “In sum, the 
lane omitted), quoting Koffman y, three rules ordinarily work in tandem. 
31 Aes! 2001 WI 111, 246 Wis. 2d The collateral source rule prevents 
» 030 N,W.2d 201 (2001), tortfeasors from being relieved of their 
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to promote “win alls abil 
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rule. Thus, in Leitinger 
a riet of collateral N p 
establishing the actual v l 
edging that “a significan 


vices,” including 


of proving actual value." 


the evidence." 


obligations by payments to an injured 
party from an outside source. The 
rules of subrogation likewise ensure 
that the loss ultimately falls on the 
tortfeasor and also prevent an injured 
party from receiving a double recovery. 
Finally, the made whole doctrine en- 
sures that in a situation when there 
are not sufficient funds to make the 
injured party whole, the injured party 
has priority over the subrogee (the 
insurer) in recovering from the limited 
pool of funds.”), relying on Paulson vy. 
Allstate Ins. Co,, 2003 WI 99, 263 Wis, 
2d 620, 665 N.W.2d 744 (2003) (cita- 
tions omitted), 
""Leitinger, at {| 34, 


"Leitinger, at 1 30 (citation omit- 
TFN PUANA j; 
phy Leitinger, at J 80 (citation omit» 


13, Y 
Bee City of Milwauke 
Industries, 2008 WI App 181, 170, Hh 


Wis, 2d 443, 762 N,W.2d 757 (O 
2008) (suit against m W Appi 
childhood in nog manufacturers for 


the jury returned a 
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E inva “substantial ‘discoun s 
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The case law has, however, reco | a 
First, there is a limited exception for impeachment purpose 


Second, the court of appeals has recognized pee ive ce 
the “collateral” source of payment may overlap wi fi ted lat 
issues related to that source, thus necessitating a limit 3 


The legislature has responded to concerns about provi 
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curred when the defense in 
evidence regarding collateral 6 
of funds, mainly federal and 
grants that helped finance abal 
and prevention programs; W 
knowledging that such co 
source evidence is generally e 
the trial judge observed that th 
of government funding for lead 
programs was relevant to issues i 
case other than damages a: 
excluding all mention of the 
and state programs was “unnece 
and “impractical”: the judge th 
mitted the evidence Subject to a 
ing instruction that warn 
how not to uge the evidence; s 
` o Court of appeals held th 
Judge properly exercised his d 
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their instructions: tH bi e is 
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§ 401.11 


enses by creating a presumption that governs billing state- 
and invoices, Wis. Stats. § 908,08(6m)(bm), which states: 


ts i 
ts Presumption. Billing statements or invoices that are patient 


(bm) 
heal 
the ! 
orovi : 
of the patient, 
the re 
resen 
eral sources, 


health care services 
ded are presum 


The presumption is governed by Wis. 
here is that the opponent of the presumption, in seek- 


jmporta nt 


< records are presumed to state the reasonable value of 
SAA í provided and the health care services 
ed to be reasonable and necessary to the care 
Any party attempting to rebut the presumption of 
asonable value of the health care services provided may not 
t evidence of payments made or benefits conferred by collat- 


Stats. § 903.01. What is 


ing to rebut it, is precluded from relying on evidence “of pay- 
ments made or benefits conferred by collateral sources.” The 
presumption created by § 908.03(6m)(bm) is discussed further at 


$ 803.6m. 
¢ 401.11 “Missing witnesses” 


In rare cases it may be relevant that a party did not call a par- 
cular person to testify. The evidentiary inference arises from 
the party’s conduct—the omission to call the person as a wit- 
ness—not the content of any testimony or admissible hearsay. 
The current Wisconsin jury instruction states: 

If a party fails to call a material witness within (his) (her) control, 

or whom it would be more natural for that party to call than the op- 

posing party, and the party fails to give a satisfactory explanation 
for not calling the witness, you may infer that the evidence which 

the witness would give would be unfavorable to the party who filed . 

to call the witness. 


In the leading case, the supreme court emphasizes that the 
common law rule creates only a permissive inference at best, not 
an evidentiary presumption of the sort governed by § 903.01.’ 
The permissive inference is troublesome, resting on the absence 
of evidence (witness testimony). Case law holds that the instruc- 


in the process of making its prima facie 
case for damages’. as a result of the 
denial. Even if we accept this argu- 
ment, as noted above, the curative 
instruction remedied any possible prej- 
udice; and, since the evidence was of- 
fered by the City to make its prima 
facie case for damages, we fail to see 
how it would have affected the jury's 
‘ability findings, In addition, we are 
not convinced that NL Industries imr 


[Section 401.11] 


‘Wis JI—Civil 410 (2014). See 
Kochanski v, Speedway SuperAmerica, 
LLC, 2014 WI 72, 356 Wis, 2d 1, 850 
N.W.2d 160 (2014) (reversing a plain- 
tiffs verdict in a gas station parking 
lot slip-and-fall case on grounds that 
the trial court erred by giving a miss- 
ing witness instruction when Speed- 
way did not call as witnesses former 
employees who had been on duty at 


the time of the accident), 


*See Kochanski v. Speedway 
SuperAmerica, LLO, 2014 72 at 
q 12, quoting the “definitive state- 
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of affidavits or statements to third persons. i Mi 
Second, it must be shown that it was more na 
arty to have called the witness. Vot Lr 
P is “more available” to one side than another. £ 
“control” over the missing witness (e.g., employment, 1r 
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tural” - 
Courts will not assu 


family) is often critical. Here too the proponent bears the | 


of proving this element. 


ment” of the rule from an 1893 case 
but emphasizing that it creates only 
an inference, not a presumption. 


-*Kochanski v: Speedway Super- 
America, LLC, 2014 WI 72 at {13 
(“The instruction allows jurors to 
decide whether it was more natural 
for one party to call a material witness 
who was within that party’s control 
than for the other party to call the wit- 
ness and whether the witness’ absence 
was satisfactorily explained, Further- 
more, a court may give the instruction 
only if there are facts in the record 
that would allow the jury to reason- 
ably draw a negative inference from 
the absence of a particular material 
witness, In other words, materiality, 
control, and reasonableness of the 
inference are threshold require- 


ments,”), 
*Kochanski v, Speedway Super. 
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America, LLC, 2014 WI 72 
(citations omitted). Fara RY 


5Kochanski v. Speedwa; 
America, LLC, 2014 WI 72 at 
` ®Kochanski v. Speedwa 
America, LLC, 2014 WI 72 at 
to the second requirement, tk 
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one party to call a witn 
other party, courts ona Si 
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Third, the absence of such testimony must create a reasonable 


inference 
an 
ate ion 
Satisfacti0 
jnstre 
ess; 


M oreover, 


that the controlling party is hiding the truth, Fairness 
q -udicial economy militate against compelling a party to call 
a Jess witnesses lest the opponent cry “missing witness.”” 
need of all three elements is essential because the 
ction has “significant” potential for inaccuracy and unfair- 
bluntly put, the assumption 18 “not always true.” 

“modern rules of procedure and evidence create 


nechanisms by which to accomplish the rule’s objectives without 
I \ i" 


the ri 
t he case . 


‘sk of ‘addlingl a fictitious weight to one side or another of 
>»® Tn civil litigation depositions and other formal 


discovery devices are available for preserving evidence. Finally, 
“Jhese concerns have led courts and lawmakers to increasingly 
j;mit, and in some instances eliminate, the instruction.” Al- 
‘hough the Wisconsin Supreme Court has not banned the infer- 
ance or the instruction, the stringency of the three threshold 
requirements strongly signals that the rule should be used 


sparingly ; 


A final point: Although the cas 


e law focuses on the missing wit- 


ness jury instruction, the court’s trenchant critique applies to 
arguments by counsel. Absent the threshold requirements, such 


arguments invite unhelpful sp 


not call witnesses. 


eculation about why parties did 


$ 904.02 RELEVANT EVIDENCE GENERALLY 
ADMISSIBLE; IRRELEVANT EVIDENCE 


INADMISSIBLE 


All relevant evidence is admissible, except as otherwise 
provided by the constitutions of the United States and the state 
of Wisconsin, by statute, by these rules, or by other rules adopted 


by the supreme court. 
admissible. 


Evidence which is not relevant is not 


‘S.Ct. Order, 59 Wis.2d R1, R70 (1973) 


AUTHOR’S COMMENTS 


$ 402.1 Relevance and admissibility 


"Kochanski y, Speedway Super- 
America, LLC, 2014 WI 72 at 7 19 
‘Finally, the instruction is proper only 
when the failure to call a witness rea- 
sonably leads to the conclusion that 
the party ig unwilling to allow the 
jury to have the full truth.” This re- 
quirement ig satisfied when a party 
does not satisfactorily explain its fails 
ure to call a material witness that is 
peculiarly within its control. We re- 
quire that factual foundation to pre- 


vent a party from “havlingl the bur- 
den, at his peril, of calling every 
possible witness to a fact, lest his fail- 
ure to do so will result in an inference 
against him.”) (citations omitted). 


®kKochanski v. Speedway Super- 
America, LLC, 2014 WI 72 at { 20, 


®*Kochanski v, Speedway Super- 
America, LLO, 2014 WI 72 at 1 21, 


WKochanski v. Speedway Super- 
America, LLC, 2014 WI 72 at {| 22. 
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ence is admissible unless 0 
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others.’ 


Even though relevant, evidence may be excluded. 


[Section 402.1] 
‘State v. Disch, 119 Wis. 2d 461, 


473, 351 N.W.2d 492, 498 (1984) (ob- 


serving that Wis. Stats. § 904.02 sets 
forth “tlhe general! rule of evidence 


. . . that ‘All relevant evidence is» 


admissible.’ [Wis. Stats. § 904.01] 
defines ‘relevant evidence’. . .”). See 
State v. Popenhagen, 2008 WI 55, {| 30, 
309 Wis, 2d 601, 749 N.W.2d 611 (2008) 
(“The term ‘suppression’ appears to be 
employed ordinarily when evidence is 
inadmissible for having been unlaw- 
fully obtained; the term ‘exclusion’ 
ordinarily covers a violation of the 
rules of evidence. The terms, however, 
are often used interchangeably inas» 
much as suppression and exclusion 
have the same effect; The evidence 
cannot be presented in court,”), 


*“Weborg v, Jenny, 2012 W 
41161, 64, 66, 341 Wis, 2d 468, W 
N.W.2d 191 (2012) (harmless error oc: 
curred in a medical malpractice case 
when trial judge admitted collateral 
source payments consisting of life in- 
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ederal constitutions, by statute, by case law, or by other pro- 


visi 

replet 
Jn civi! 
911 mignv 
pf depositions, 


spovisions 
found 
contra 


or ons of the Wisconsin Rules of Evidence, Criminal procedure is 
e with exclusionary rules that protect constitutional rights,’ 
| or criminal cases, statutes outside of chapters 901 through 
nt exclude perfectly relevant evidence,’ The admissibility 
for example, is regulated in detail by statutory 
governing civil procedure.’ The parol evidence rule 

in the law of contracts excludes evidence about the 
cts meaning that is not within the contract’s “four corners,” 


In other instances, case law provides evidence rules that may 
„gmit or wholly exclude relevant evidence.’ The point is that all 


jisclosed to the jury or other trier of 
fact: and, second, the jury must receive 
express or implied permission to use 
the evidence in deciding questions of 
fact.”). The authors then elaborate on 
the “flaws” in their own definition. 

In sum, the concept of “admis- 
sibility,” while central to the law of ev- 
idence, is amorphous to the point of 
incoherence. See Blinka, Ethics, 
Evidence, and the Modern Adversary 
Trial, 19 Georg. J. Legal Ethics 1, 20 
2006). 

‘Examples of constitutional rules 
which may result in the suppression 
of otherwise relevant evidence include 
violations of the Miranda doctrine, 
fruits of unlawful stops or arrests, evi- 
dence seized as a result of unconstitu- 
tional searches, and statements from 
a defendant elicited in violation of the 
sixth amendment right to counsel, 


“State v. Popenhagen, 2008 WI 
55,194, 97, 8309 Wis. 2d 601, 749 
N.W.2d 611, 627 (2008) (where the 
State obtained bank records in viola- 
uon of a statute governing subpoenas 
‘or such documents, an appropriate 
remedy is suppression of both the 
vank documents and defendant’s in- 
‘iminating statements when ques: 
noned about their content; held that 
‘he circuit court hag discretion to sup: 
Press or allow evidence obtained in 
violation of a statute that does not 
pecibically require suppression of evi- 
ence obtained contrary to the stats 
ute, depending on the facts and cir- 
cumstances of the case and the 
objectives of the statute,”), 


"See § 802.3. Wis, Stats. § 904.02 
Judicial Council Committee’s Note, 
describing the plethora of statutory 
provisions on evidence, states: “[t]he 
breadth of statutory treatment of ‘Evi- 
dence’ is best illustrated by the devo- 
tion to the subject of three pages of the 
index to the statutes.” Many of these 
statutes declare evidence inadmissible 
for public policy reasons apart from 
the consideration of probative value. 
E.g., State v. Mitchell, 144 Wis. 2d 596, 
424 N.W.2d 698, 705 (1988) (discuss- 
ing the rape shield statute, Wis. Stats. 
§ 972.11, the court observed: “[t]he 
state concedes that the legislature 


‘may declare a class.of relevant evi- 


dence inadmissible for policy reasons. 
Indeed the state concedes that the 
rape shield statute serves a reason- 
able and valid public policy.”). 

*Ash Park, LLC v. Alexander & 
Bishop, Ltd., 2015 WI 65, 1 36, 363 
Wis. 2d 699, 866 N.W.2d 679 (2015) 
(when terms of a contract are ambigu- 
ous, that is, “fairly susceptible of more 
than one construction,” a court may 
resort to evidence “extrinsic to the 
contract itself” in determining the par- 
ties’ intent); Ivancevic v, Reagan, 2013 
WI App 121, {[ 20, 351 Wis, 2d 138, 839 
N,W.2d 416 (Ct, App, 2018) (when 
construing a contract, the court ordi- 
narily looks to only the four corners of 
the contract, “without consideration of 
extrinsic evidence”), 


*The case law expressly allows 
proof of a witness's bias for impeach- 
ment pur PoAA: See § 607.8, The col- 
lateral source rule is both a rule of 
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block the admission (or ev 
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§ 402.2 The constitutional right to present i TARAI 
admissibility compelled irrespective ot Un 
of evidence PE 

In certain instances evidence may be inadmissible un: 
of evidence, yet constitutional due process rights may 
those rules and permit introduction of the evidence. ~ 

fered evidence, however, must be relevant within the m 

Wis. Stats. § 904.01. This constitutional override is a w€ 

feature of a criminal defendant’s right to present a de 

guaranteed by the Sixth and Fourteenth Amendments, 
mary concern is that evidence rules not be applied in an 
or disproportionate manner that deprives the defendan 
cal evidence.’ The constitutional analysis is necessa 
intensive and case-specific. Although due process may 

HE 


s and a rule of evidence that privilege idea 
“generally precludes introduction of A Be xa T of 
evidence regarding benefits a plaintiff State v. Muckerheide 20077 
obtained from sources collateral to the 298 Wis, 2d 553, 795 Mt 
vertiearo:, Leitinger v, DBart, Inc, (2007), quoting Tavlen 
2007 W184, 1.30, 302 Wis, 2d 110,736 U.S. 400, 410, 108 &. cea 
N.W.2d 1 (2007), See § 401.10. 2d:708 (Laaa) ana A 
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§ 5192 (2d ed), ure, Evidence WI 5 
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§ 904.03 


respect to nearly any evidentiary issue, most notably 
„say and impeachment, the Wisconsin Supreme Court has 


afted a special doctrinal framework governing a criminal 
Jefendant’s right to introduce expert testimony.’ In limited in- 


stances a : 
dentiary rules. 


s 904.03 EXCLUSION OF RELEVANT EVIDENCE ON 
: GROUNDS OF PREJUDICE, CONFUSION, OR 


WASTE OF TIME 


Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair preju- 
dice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presen- 


tation of cumulative evidence. 


(S.Ct. Order, 59 Wis.2d R1, R72 (1973) 


AUTHOR’S COMMENTS 


§ 403.1 The exclusionary balancing test 


nor did the exclusion of the other act 
evidence deny defendant the right to 
present a defense: “There is no 
abridgement on the accused’s right to 
present a defense, so long as the rules 
of evidence used to exclude the evi- 
dence offered are not arbitrary or 
disproportionate to the purposes for 
which they are designed.”) (citations 
omitted); State v. Campbell, 2006 WI 
99, 99 33, 34, 294 Wis. 2d 100, 718 
N.W.2d 649 (2006) (holding that the 
defendant was not deprived of his 
right to present a defense because the 
proffered evidence was irrelevant: 
“The Sixth Amendment and Due Pro- 
cess Clause right to present a defense 
requires that a defendant be allowed 
to introduce relevant evidence, subject 
to reasonable restrictions. A defen- 
dant’s right to present a defense is not 
absolute, 523 U.S, 303, So long as the 
rule under which a court excludes eyi- 
dence is not arbitrary and serves a le- 
gilimate state interest, the right to 
Present a defense is not abridged. The 
"ight to present a defense does not 
require that a defendant be allowed to 


present irrelevant evidence. . . . Evi- 
dence that is not relevant is not admis- 
sible. [Wis. Stats. § 904.02].”) (cita- 
tions omitted). 


3See § 702.2 (discussing State v. 
St. George). 


“In re Termination of Parental 
Rights to Daniel R.S., 2005 WI 160, 
q 68-69, 286 Wis. 2d 278, 706 N.W.2d 
269 (2005) (held that the trial court 
erroneously excluded expert opinion 
testimony by a psychologist; further 
held that this error was prejudicial 
and violated her right to present a 
defense to the county’s TPR action: 
“The circuit court’s erroneous exclu- 
sion of Dr, Wellens’s opinion testimony 
violates basic concepts of due process 
if the circuit court denied Shannon R. 
the opportunity to be heard, that is, if 
it denied her the ability to present a 
defense on whether she will meet the 
conditions for the return of her chil- 
dren, a an aye of me gn: SANA 
non R.s interest was to present i 
defense in faery to the ‘fundamental 
elements’ justifying termination”), 


TARR, 


be upset on appeal abs 


‘dentical to Fed. f § 904.03 
rule is substantively iden is, Stats. 03 
The tral judge's power Set ey counsel; such ac 


invoked upon objection or req 


a I GRY 
essary to preserve any Pole sya sponte where appro 


dmissibility of other act, 


however, may invo 


ing the a we 
must do so when assessing 904.03 presents a pre 
The balancing contemplated PY Fa) judge under § 901.0 


question of admissibility 


Wis. Sats, $ 90403 empowers the iat should. ba 
in ant of au Tt} h 

Panti with Bi judec's authority to neue A ae 
sort of interrogation” under Wis. Stats. | f . aah Th 
not arbitrary; it must be aa hae ee 
4 ” includes the authority to: line 
Ao) limit the number of witnesses who may k s 
issue; (3) require that witnesses testify in a prescribed orde: 
preclude a particular witness from giving certain testimor 
restrict the use of evidence to limited purposes; (6) st 


[Section 403.1] 


"State v. Wollman, 86 Wis. 2d 
459, 464, 273 N.W.2d 225, 228 (1979) 
(“The question on appeal is not 
this court, ruling initially on 
the admissibility of the evidence, 
would have permitted it to come in, 
but whether the trial court exercised 
its discretion in accordance with ac- 
cepted legal standards and in accor- 
dance with the facts of record , , . 
The test is not whether this court 
agrees with the ruling of the trial 
court, but whether appropriate discre- 
tion was in fact exercised,”), 


MS, y, Atkinson, 2006 WI App 
116, 19 29-30, 294 Wis, 2d 553, 718 
N.W.2d 118 (Ct, App. 2006) (civil ACs 
tion where daughter alleged that 
mother’s former hoyfriend sexually ag. 
saulted her; held that defendant 
waived hig objection to “other act” evi- 
dence by failing to object at trial that 
the evidence was impermissible char- 
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acter evidence under § 904.04 
lacked the necessary founda 
habit evidence under § 904.06 
unfairly prejudicial under a | 
balancing analysis: “In sho 
ing to object to the admi 

evidence in question, or to rec 
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court improperly considered 
son’s appellate argument re 
on evidentiary rules that h 
call to the trial court’s atte 
result, there is no basis in 
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§ 403.1 


itted; and, (7) control the “mode of proof” (e.g., 
lack and white photos depicting injuries 
os).’ The power to exclude extends to all 

jnste luding.: testimony by parties, transactional 
forms tnesses, and experts. It also applies to 


esses; 


1 court has the discretion to exclude lay 


n violations of a scheduling order’ 


I 
o pe Wis. Stats. 
to compare the pro 
coun tervailing factors. 


to mathematical precisi 


which prec d nt, ` 
First, the trial judge mu 


„n idah Anii 
áThe cases illustrate the options 
and occasional abuses of discretion. 
E.g., Magyar V. Wisconsin Health Care 
Liability Ins. Plan, 211 Wis. 2d 296, 
564 N.W.2d 766 (1997 ) (reversible er- 
ror occurred when the trial court ex- 
cluded an expert witness without ade- 
quate justification; the trial judge 
determined that the doctor's testimony 
was highly probative and that there 
was no unfair surprise to the plaintiff, 
vet excluded the testimony based on 
“the equities to the settling defen- 
dant”; such “equities,” said the su- 
preme court, were an improper consid- 
eration); Helmbrecht vy. St. Paul Ins. 
Co., 122 Wis. 2d 94, 106, 362 N,W.2d 
118, 125 (1985) (legal malpractice ac- 
tion in which the trial judge in the 
original action was excluded from 
testifying in the malpractice case 
partly based on concern about unfair 
prejudice and the risk that the jury 
would give undue weight to the judge's 
testimony with regard to what the 
judge would have done absent the al- 
leged malpractice). 
_ See State v, A.H., 211 Wis, 2d 
561, 566 N.W.2d 858 (Ct, App, 1997) 
‘where the state charged the defen- 
dant with possessing two photos that 
constituted “child pornography,” re- 
versible error oceurred where the 
Prosecutor introduced several thou 
sand photographs “depicting adult 
Wp and men in a variety of sexual 
n pornographic situations,”) 
ot al, See generally, Wright and Millap 
» federal Practice and Procedure, 


Evidence § 5222 (2d ed.) (discussing 
“creative” alternatives). 


®See 260 North 12th Street, LLC 
v. State of Wisconsin Department of 
Transportation, 2011 WI 103, q 63, 
338 Wis. 2d 34, 808 N.W.2d 372 (2011) 
(trial court properly exercised its dis- 
cretion when it excluded testimony by 
two expert witnesses based on coun- 
sel’s violation of the scheduling order 
and sundry rules of civil procedure). 


8See In re Agent Orange Product 
Liability Litigation, 611 F. Supp. 1223, 
1255, 18 Fed. R. Evid. Serv. 144 (B.D. 
N.Y. 1985), decision aff'd, 818 F.2d 187 
(2d. Cir. 1987) (Weinstein, J.) “Any de- 
cision to allow or to exclude evidence 
under Rule 403 must be based on a 
detailed analysis of the specific facts 
of the case at hand—precedent is of 
little value.”). Estate of Kriefall v. 
Sizzler USA Franchise, Inc., 2011 WI 
App 101, 1.48, 335 Wis, 2d 151, 801 
N.W.2d 781, 74 U.C.C. Rep. Serv. 2d 
819 (Ct. App. 2011), decision affd, 
2012 WI 70, 342 Wis. 2d 29, 816 N.W,2d 
853, 77 U.C.C. Rep. Serv. 2d 1007 
(2012) (in civil litigation involving con- 
taminated food, the trial court per- 
formed the “paradigm of a careful 
balancing” when excluding evidence of 
a Norovirus contamination in the 
same restaurant where a child died as 
a result of E, coli contamination; there 
was “plenty” of evidence of “sloppy 
practices” at the restaurant, including 
health department reports and a citas 
tion), 
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ider the need 10 
mall as the availability 0 
Probative value, then, 18 
sessment of what 
probative value, 
outweighed” by 
consideration.” That sal 


the more 


7See Wright and Miller et al., 
Federal Practice and Procedure, 
Evidence § 5214.1 (2d ed.). 

®See State v. Fishnick, 127 Wis. 
2d 247, 261, 378 N.W.2d 272, 279-80 
(1985). ees 

*Vanlue v. State, 96 Wis. 2d 81, 
91, 291 N.W.2d 467, 471-72 (1980) 
(trial court should consider “the avail- 
ability of other means of proof”); Fields 
y. American Transmission Co., LLC, 
2010 WI App 59, J 9-10, 324 Wis. 2d 
417, 782 N.W.2d 729 (Ct. App. 2010) 
(“The question presented by this ap- 
peal is whether pre-existing easement 
rights may be considered by a jury 
when determining just compensation 
in a condemnation action under [Wis. 
Stats. § 32.06(10)]. In easement con- 
demnation cases, property owners are 
compensated for the loss in fair mar- 
ket value of their whole property. See 
[Wis. Stats. § 32.09(6g)]. In this case 
the fact finder was not allowed to hear 
evidence of the extent to which the 
Fields’ property was already encum- 
bered by a pre-existing electric trans- 
mission line easement. The circuit 
court's exclusion of this evidence under 


casement rights was highly probati 
"i the difference in fair E A AN 
the Fields’ property before and after 


jury was required to decide w 
difference in value of the property th 
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State, 86 Wis. 2d 304, 312, 
381, 385 ee App. Te 
disapproved in part on oth 
97 Wis. 2d 38, 292 N.W.2d 8 
(“All of the other evide 
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conspirators. They had e 
promises by the State 
charges or sentences in 
the testimony. The test: 
not incredible, was poss 
Ms. Wright, however, had 
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The probative value 
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mathematical precision; the trial court’s ruling will not be 
overturned absent an abuse of discretion." 


An opponent's offer to stipulate to facts or issues must be 


considered, 
automatically denude 


but such offers need not be accepted nor do they 
the evidence of all probative value. 


proponents should not be arbitrarily denied the forensic benefits 
that inhere in “proving up” a proposition." In short, the judge 
cannot ordinarily force a party to accept an offer to stipulate. It 


goes not follow, 


however, that the judge is powerless. In civil 
cases judges have wide latitude to 


“trim” evidence bearing on 


„ncontested issues in order to save time and focus the trier of 
fact on disputed issues." When parties enter into a stipulation, 


Pee 
(testimony to the effect that the 
“shooter” was “left-handed” was com- 
pletely unsupported by any scientific 
evidence and was nothing more than 
“pure speculation” and would have 
resulted in the “needless presentation 


of cumulative evidence”). 
State v. Schutte, 2006 WI App 
135, JJ 48-49, 53-54, 295 Wis. 2d 256, 
720 N.W.2d 469 (Ct. App. 2006) (af- 
firming defendant’s conviction of three 
counts of homicide by negligent opera- 
tion of a motor vehicle; held that the 
trial court properly admitted evidence 
that she used marijuana, along with 
potent cold medicine, prior to the 
crash; although expert testimony could 
not “tie the level of THC detected in 
Schutte’s blood to a specific level of 
impairment,” it nonetheless “tended to 
make it more probable that Schutte 
engaged in conduct that she should 
have realized ‘created a substantial 
and unreasonable risk of death or 
great bodily harm to another’. . .. 
Thus, even though the State could not 
establish the precise level of Schutte’s 
impairment, if any, her decision to 
drive her car under the extant road 
and weather conditions while (or 
shortly after) using a substance Ca- 
pable of producing the effects the 
toxicologist testified to, was highly 
probative of whether Schutte should 
have realized the risks of serious harm 
i others that her conduct created, As 
sE the danger of unfair prejudice to 
> autte s defense from admitting the 
narijuana evidence, we do not doubt 


that the evidence was prejudicial to 
Schutte’s defense. As we have dis- 
cussed, the marijuana evidence tended 
to render it more probable that she 
had engaged in criminally negligent 
conduct than would have been the case 
without that evidence. The evidence’s 
tendency to support a guilty verdict, 
however, does not render it unfairly 
prejudicial.”). 

12State v, Lindvig, 205 Wis. 2d 
100, 555 N.W.2d 197, 200-01 (Ct. App. 
1996) (defendant argued that photo 
showing an arrow protruding through 
the victim’s leg should not have been 
admitted because of his willingness to 
stipulate to bodily harm; finding no 
abuse of discretion, the court explained 
that “‘[elvidence is always admissible 
to prove an element of the charged 
crime even if the defendant does not 
dispute it at trial’”) (citation omitted); 
State v. McAllister, 153 Wis. 2d 523, 
451 N.W.2d 764, 766 (Ct. App. 1989) 
(“As a general proposition, ‘a party is 
not required to accept a judicial admis- 
sion of his adversary, but may insist 
on proving the fact.’. . . The principle 
is that ‘{al cold stipulation can deprive 
a party of the legitimate moral force of 
his evidence,’ and can never fully 
substitute for tangible, physical evi- 
dence or the testimony of witnesses,”) 
(citations omitted), 

181 re Paternity of Pero, 2006 WI 
App 112, | 44, 293 Wis. 2d 781, 718 
N W.2d 184 (Ct. App, 2006) (paternity 
action concerning placement and child 


support where adjudicated father com- 
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seriousness of the charged offense, normally puts the i 
rest; the prior offenses are pertinent to punishment, not 
innocence of the charged offense.'® Yet in other cases, SU 
stalking prosecutions, the state may need more latitude 


plained “that he was not allowed to rights, the court upheld a | 
call character witnesses” because the by which Alexis gave up h 
trial judge insisted on stipulations to appeal a summary judgment d 
their testimony; held that this repre- in exchange for Ronald’s agreen 
sented an appropriate exercise of drop his assertion that she t 
discretion: “Essentially, the trial court to assume parental responsib 
accepted offers of proof rather than “general rule” is that stipulatio 
live testimony from some witnesses, binding on parties if they a: 
We have reviewed the record, and are court and on the record, subj 
convinced that seeking stipulations court’s inherent power to avoid th 
where appropriate, and limiting testi- in appropriate cases based on fi 
mony to those issues the trial court misunderstandings , st 
believed were most relevant, was a well as the ci 
proper exercise of discretion, This is Wis. Stats. § 806.07). 
not a case where the parties were 5Stat BEA i 
given only minutes to present their 628, 57 N Alexander, 214 
cases, There are one hundred and Old Ch Wag 
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ve “gaps,” to prove elements of the offense, or to explain 
a ousness of the defendant’s conduct.” Here too the judge 
other steps to minimize unfair prejudice, such as by 


ion’s need for ‘evidentiary 
ae vere ite 
me > no application when the 
Apes is 4 defendant’s legal 
endent on some judgment 
sr Jered wholly independently of the 
ren rete events of later criminal be- 
ees or charged against him.’ Proof of a 
“ate element goes to an element 
antirely outside the gravamen of the 
offense: operating a motor vehicle with 
a prohibited alcohol concentration. 
The evidence has no place in the 
State’s story, other than to lead the 
urors to think that because the defen- 
‘Jant has two prior convictions, suspen- 
sions or revocations, he was probably 
driving while intoxicated on the date 
in question.”), discussing Old Chief v. 
U.S., 519 U.S. 172, 188-90, 117 S. Ct. 
644, 654-55, 186 L. Ed. 2d 574, 45 
Fed. R. Evid. Serv. 835 (1997). 

"State v. Warbelton, 2009 WI 6, 
qj 46-48, 315 Wis. 2d 253, 759 N:W.2d 
557 (2009) (a “stalking” case, where 
the supreme court limited Alexander 
(above) to prosecutions for driving 
under the influence of intoxicants: 
“Despite the parallels between Alexan- 
der and this case, we decline to extend 
Alexander’s holding to the stalking 
statute. Alexander is limited to pros- 
ecutions for driving while under the 
influence of an intoxicant or with a 
prohibited alcohol concentration. In 
these unique cases, the risk of unfair 
prejudice is extremely high, given the 
likelihood that jurors will make pro- 
hibited inferences based on the fact of 
multiple prior convictions, suspen- 
“ione, or revocations, First, upon learn- 
ue that the defendant has prior con- 
‘clions, suspengions, or revocations, 
‘“rore are likely to infer that these 
p ‘or offenses were also for drunk driv- 
dete Precisely the same offense the 
a angang is charged with now, Bec- 
he, upon learning that the defendant 


lad multi 
i 


‘cl, tiple prior offenses, jurors are 
y to infer that the current charge 
i NS, 


is part of a pattern of behavior—that 
is, that the defendant habitually drives 
while intoxicated. Third, given the 
defendant’s probable habit of driving 
while intoxicated, jurors might con- 
clude that even if the defendant is not 
guilty on the particular occasion 
charged, the defendant likely commit- 
ted the same offense on many other 
occasions without being caught. Thus, 
the jury is likely convict, even if there 
is not persuasive proof that the defen- 
dant is guilty of the instant charge. 
These likely inferences are at the 
heart of [Wis. Stats. § 904.04], the rule 
that prohibits a verdict based not on 
proof of the charged offense, but rather 
on the defendant’s propensity to com- 
mit bad acts. In contrast, the element 
of the stalking statute that requires 
proof of a prior violent crime does not 
pose equivalent risks. Here, the jury is 
not likely to infer that because the 
defendant was convicted of a prior vio- 
lent crime, it was a stalking offense. 
The prior offense could be one of a 
number of violent, offenses. Addition- 
ally, the. statute does not require mul- 
tiple prior offenses, and therefore does 
not suggest a pattern of behavior. 
Finally, because the element does not 
imply a particular habit, jurors are 
unlikely to return a guilty verdict de- 
spite insufficient evidence of the crime 
charged,”) (note omitted). sii 


See State v, Sveum, 2009 WI 


affd 
N.W. 


App. 2009 ecis: 
50 aa iav Ba Aas 
evidence of prior 


§ 403.1 


Danir of unfair pre) 

ing the jury. The coun Ae 
“dangers” to the accuracy * i 
prejudice) and “consideratio 
courts (e.g, waste of time). 


6 
18State v. Warbelton, 2009 WI 6, 
4 54, 315 Wis. 2d 253, 759 N.W.2d 557 
(2009) (held the trial court had prop- 
erly exercised its discretion under 
§ 904.03 in precluding evidence about 
the nature of the prior conviction and 
by not publishing the judgment of 
conviction to the jury). 
"See State v. Veach, 2002 WI 110, 
J 121, 255 Wis. 2d 390, 648 N.W.2d 
447 (2002), which overruled case law 
strongly suggesting that by stipulat- 
ing to certain elements of a charge, 
particularly in sexual assault cases, 
the defense might preclude the State’s 
use of other act evidence—so-called 
“Wallerman” stipulations. State v. 
Wallerman, 203 Wis. 2d 158, 167-68, 
552 N.W.2d 128 (Ct. App. 1996) 
(overruled by, State v. Veach, 2002 WI 
110, 255 Wis. 2d 390, 648 N.W.2d 447 
(2002)). Although the Wallerman stip- 
ulation lost much of its teeth, espe- 
cially the intimation that the State 
had to accept the proposed stipulation 
and forgo other acts proof, the Veach 
court carefully qualified its holding: 
We conclude that requiring the state 
or the circuit court to accept a Waller. 
man stipulation is directly contrary to 
Wisconsin law. . . and in the case of 
child sexual assaults, is also contrary 
to the greater latitude rule, While we 
do not hold that Wallerman stipula- 
tions are invalid per se, we do hold 
that, with the exception of stipulations 
to a defendant's status, the state and 
the court are not obligated to acce t 
stipulations to elements of a Oria 
| wen if the stipulations are offered in 
forth in Wellorman, ae PANE tant set 
State v. Veach, 2002 
(emphasis added), ‘The maart tet 18 
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The bias, then, is squarely on the side of admissibility. Close cases 
should be resolved in favor of admission. The judge has no discre- 
tion to exclude evidence unless convinced that the probative value 
is substantially outweighed by 
considerations: the rule does not extend carte blanche to exclude 


relevant evidence arbitrarily.”' 


“Unfair prejudice” is concerned with appeals to illegitimate or 
improper bases for decision. It pertains to parties, not witnesses.” 
Simple “prejudice” or harm to the opponent’s case is not, of course, 
implicated because the proponent’s ultimate goal is to discredit 
ihe adversary’s position.” Nor is it enough to label the evidence 


ee 


20State v. Speer, 176 Wis. 2d 1101, 
501 N.W.2d 429, 433 (1993). 
215 g., Magyar v. Wisconsin Health 
Care Liability Ins. Plan, 211 Wis. 2d 
296, 564 N.W.2d 766 (1997) (reversible 
error occurred when the trial court 
excluded an expert witness without 
adequate justification; the trial judge 
determined that the doctor’s testimony 
was highly probative and that there 
was no unfair surprise to the plaintiff, 
yet excluded the testimony based on 
“the equities to the settling defen- 
dant”; such “equities,” said the su- 
preme court, were an improper consid- 
eration). 
State v. Schutte, 2006 WI App 
135, | 48-49, 53-54, 295 Wis, 2d 256, 
720 N.W.2d 469 (Ct, App. 2006) (af- 
firming defendant's conviction of three 
counts of homicide hy negligent opera- 
tion of a motor vehicle: “The evidence’s 
tendency to support a guilty verdict, 
however, does not render it unfairly 
prejudicial,”); Lievrouw y, Roth, 157 
Wis. 2d 332, 459 N.W.2d 850, 857, (Ct, 
App, 1990) (addressing Wis, Stats, 
$ 904.03, the court observed; “[t|he 
rules, however, favor admissibility”), 


__. “State v. Migliorino, 170 Wis; 2d 
576, 489 N,W.2d 678 (Ct. App. 1992) 


nections among the varieties of “dangers” and “considerations.” 
if the probative value is substantially outweighed by these 
ncerns May the judge exclude the evidence. The supreme court 


[The term “substantially indicates that if the probative value of 
the evidence is close or equal to its unfair prejudicial effect, the ev- 
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the enumerated dangers and 


(Wis. Stats. § 904.03 excludes proba- 
tive evidence, but only where the 
unfairness prejudices a party; it does 
not apply to witnesses). But see § 611.1 
(trial court’s authority under Wis. 
Stats. § 906.11 to protect the witness 
from harassment). | 

See Christensen y. Economy 
Fire & Cas. Co., 77 Wis. 2d 50, 61, 252 
N.W.2d 81, 87 (1977) (‘unfair preju- 
dice, as used in [Wis. Stats. § 904.03], 
means a tendency to influence the 
outcome by improper means. ‘Unfair 
prejudice’ does not mean damage to a 
party’s cause, since such damage will 
always result from the introduction to 
evidence contrary to the party’s con- 
tentions.”). 

See also State v. Doss, 2008 WI 

93, J 176, 79, 312 Wis. 2d 570, 754 
N.W.2d 150 (2008) (in a prosecution 
for theft by trustee, evidence of pend- 
ing civil actions relating to assessed 
income tax and for a constructive trust 
were relevant to explain later actions 
by the defendant, including whether 
she “knowingly retained funds to 
which she was not entitled,” nor was 
it unfairly prejudicial under Wis. Stats. 
§ 904,03: “Doss has not shown how ev- 
idence that there was a DOR tax claim — 
outstanding against the estate would 
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inflame a jury’s sense of sympathy or 
horror, provoke its instinct to punish, 
‘or otherwise causel] a jury to base its 
decision on something other than the 
established propositions in the case.’ ”) 
(citation omitted); State v. Schutte, 
2006 WI App 135, I] 48-49, 53-54, 295 
Wis. 2d 256, 720 N.W.2d 469 (Ct. App. 
2006) (“The evidence’s tendency to 
support a guilty verdict, however, does 
not render it unfairly prejudicial.”); 
State v. Clark, 179 Wis. 2d 484, 507 
N.W.2d 172 (Ct. App. 1993) (“If evi- 
dence were unfairly prejudicial simply 
because it detracted from the defense’s 
theory of the case, then the bulk of the 
evidence introduced at trial by the 
state in any case would have to be 
classified as unfairly prejudicial.”); 
State v. Bergeron, 162 Wis. 2d 521, 470 
N.W.2d 322, 326 (Ct. App. 1991) 
(“Bergeron argues that the trial court 
abused its discretion by this determi- 
nation since the use of an alias is 
‘inherently suspect,’ We agree with the 
trial court that the evidence prejudices 
Bergeron. Most evidence produced by 
the state in a criminal trial will ‘preju- 
dice’ a defendant, However, where the 
prejudice is outweighed by the proba- 
Hie VANA; then it is not ‘unfair’ prejy. 
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State v, Williams, 2015 
1 86, 364 Wis, 2d 126, 867 N.V 
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evidence offered ostensibly for a limited purpose.” Such misuse 
of the evidence implicates not only the danger of unfair prejudice, 
put also invites confusion of the issues and the risk that the jury 
may be misled by the evidence. The doctrine of multiple admis- 
sibility and its corollary of limited admissibility create the very 
real danger that the evidence cannot be kept in proper harness. 
The courts are particularly troubled by evidence that conjures 
unflattering or lurid portraits of a person’s character and thus 
invites the jury to infer, contrary to Wis. Stats. § 904,04(1), that 
the person acted in conformity with that trait. “Other act” evi- 
dence is ripe with the potential for misuse.” In theory, at least, 
limiting instructions are sufficient to remedy this confusion but 
they may not always suffice.” i 
Limited admissibility is the prime example of unfair prejudice, 
yet the jury might be misled in still other ways. Testimony by a 
non-presiding judge poses the risk that a jury cannot fairly weigh 
such evidence because of the witness’s status.” Evidence that a 
party violated a statute or rule might suggest a phantom legal 
claim.® Evidence couched in legal terminology invites confusion 


establish the victim’s identity: “We 
conclude that the trial court’s decision 
to admit an autopsy photograph of [the 
victim] was not wholly unreasonable. 
We further conclude that the purpose 
of the photograph was not to inflame 
or prejudice the jury, and Pfaff con- 
cedes that the photo is not ‘particularly 
graphic or gory in detail.’ The State 
was entitled to present the evidence 
as proof of an essential element of the 
charged crime.”) (note omitted). 


6h g., D.L. by Friederichs v. 
Huebner, 110 Wis. 2d 581, 608, 329 
N.W.2d 890, 902-03 (1983) (stating 
that Wis. Stats. § 904.03 should be 
used to exclude evidence of subsequent 
remedial measures offered under the 
impeachment, exception where it is 
used only as a guise for proving negli- 
gence, an impermissible purpose). 

See $§ 404,601 to 404,604, 


“Compare D,L, by Friederichs v, 
Huebner, 110 Wis. 2d 581, 608, 329 
N.W.2d 890, 902 (1988) (“The ade» 
quacy of the limiting instruction is a 
factor the circuit court can take into 
account in exercising its discretion 
under [Wis. Stats. § 904,08],”) with 
State v. Pharr, 115 Wis. 2d 334, 349, 


340 N.W.2d 498, 504-05 (1983) (the 
trial court’s cautionary instruction to 
the jury “substantially lessened the 
likelihood that unfair prejudice, if any 
existed, would affect the jury's ver- 
dict”). 
< See also Fed. R. Evid, 401 advi- 
sory committee’s note (“In reaching a 
decision whether to exclude on 
grounds of unfair prejudice, consider- 
ation should be given to the probable 
effectiveness or lack of effectiveness of 
a limiting instruction.”). 
2Se¢ Helmbrecht v. St. Paul Ins. 
Co., 122 Wis. 2d 94, 106, 362 N.W.2d 
118, 125 (1985) (in a legal malpractice 
action the trial judge who presided 
over the original, underlying action 
was not allowed to testify in the later 
legal malpractice case because the jury 
might give his testimony undue weight 
because of his position as a judge). 
VSee Grube v. Daun, 218 Wis, 24 
588, 570 N,W.2d 851, 853-54 (1997) 
(“At trial, plaintiffs’ counsel repeatedly 
insisted that it was the plaintiffs’ 
‘right’ to enter evidence of Achter’s 
violation of [Wis, Stats, § 144,76] to 
show a standard of care for common 


law negligence since the statute was ae 


‘the law of the land,’ However, absent 
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a safety statute or an established 
private right of action, this court has 
never held that parties have an abso- 
lute right to admit evidence of viola- 
tion of a civil statute to show a stan- 
dard of care. Even were this court 
inclined to adopt the plaintiffs’ posi- 
tion that a violation of a civil statute 
can be generally admitted for such 
purposes, a question we decline to ad- 
dress on this appeal, the circuit court’s 
discretionary refusal to admit the evi- 
dence in this case had a rational basis 
in the law and facts of the case.”). | 


*F g., Peeples y, Sargent, 77 Wis. 
2d 612, 634, 253 N.W.2d 459, 467 (1977) 
(trial court properly precluded im- 
ont pp of an eng witness with 
a question in a deposition 
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guilty of [medical] malpractice”, the 
tong guilty” in this context might 
ve confused the jury because the ig- 
sue des “negligence”), 
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